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Edward Sparer

The new legal aid lawyer’s role should be defined
by the broadest reaches of advocacy, just as the role
of the corporation lawyer and the labor lawyer and
the real estate board lawyer. Central to the new
legal aid lawyer’s role is the task of helping to artic-
ulate and promote the hopes, the dreams, and the
real possibility for the impoverished to make the
social changes that they feel are needed, through
whatever lawful methods are available.”

This year marks the twentieth anniversary of the
death of Edward V. Sparer. The vast majority of at-
torneys in our national legal services community have
never heard of Sparer, but he was a giant in the early
years of a movement called “poverty law” (a phrase
which, relative to its original connotations, has little ap-
plicability to the work performed by many legal servic-
es programs today). Sparer’s vision of the transforming
potential and power of legal advocacy in society is one
which has transcended the passage of time and the
shifting winds of cultural change, and which continues
to provide, for all of us, an inspired call to action.

Edward Sparer came of age in the late 1940s, be-
came a part of the workers’ rights movement while at
City College in New York, joined the American Com-
munist Party, dropped out of school, and was hired as
a union organizer.> Repelled by revelations of Stalinist
brutality in the Soviet Union, he left the communist
party in 1956, and although lacking a college degree, he
enrolled in Brooklyn Law School, where he graduated
first in his class in 1959.* After working for a time as a
labor lawyer, Sparer accepted a position as a teaching
assistant at Columbia Law School, which positioned
him for an appointment by a law school faculty board
charged in 1963 with the creation of a new legal office
in New York: the Mobilization for Youth (MFY) Legal
Unit.> MFY was a well-funded, multi-faceted social ser-
vices organization, designed by and affiliated with fac-
ulty at Columbia’s Schools of Social Work and Law, and
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it “represented one of the most comprehensive assaults
on poverty ever mounted in the United States.”® Sparer
became the first director of MFY’s new Legal Unit,
where “welfare law theory was finally put into practice,”
and where Sparer quickly implemented his vision of
“the law as a means to empower the poor, a tool ca-
pable of forcing structural changes in a system that
punished the poor for their poverty.”” Abandoning the
old “Legal Aid” tradition of providing “piecemeal” le-
gal advice to poor individual clients, Sparer channeled
MFY'’s considerable resources into “targeted study and
direct litigation designed to change the institutional
structure that created and sustained poverty.”® This
aggressive and affirmative use of the “law as an instru-
ment of social change” became the MFY Legal Unit’s
credo, self-consciously patterned upon the successful
civil rights strategies of the NAACP Legal Defense Fund
and the American Civil Liberties Union.’

Sparer was not alone. It was 1964, and no less a
person than the President of the United States — Lyn-
don B. Johnson — had declared “war” on poverty.

A year later, the federal Legal Services Program was
created within the Office of Economic Opportunity,
providing federal funding for a “new” concept of legal
services with an explicit anti-poverty mission, and an
avowed commitment to redress inadequacies in the
enforcement of legal rights of poor people through
“law reform.”*

It was a time of unbridled optimism in the power
of the law and the courts to achieve significant, positive
social change, and it is little wonder that the young law-
yers and law students of today — children of the 1980s
— cannot begin to comprehend it. It was an era when
an Attorney General of the United States could say
— in public — “We cannot translate our new concern-
[for the poor] into successful action simply by provid-
ing more of the same [traditional legal aid services]...
[A] new breed of lawyers is emerging, dedicated to
using the law as an instrument of orderly and construc-
tive social change”!! A year later, still another Attorney
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General — Robert F. Kennedy — would urge every
lawyer in the nation to join in “the unconditional War
on Poverty to which President Johnson has summoned
all of us.”*?

The infusion of federal funding greatly expanded
the capacities of the existing, traditional legal aid
programs, and in addition supported the establish-
ment of hundreds of new neighborhood legal offices,
which in turn attracted idealistic young lawyers who
“shared Sparer’s vision of combining routine services
with strategic litigation.”"® However, Sparer quickly
concluded that the press of individual client demands
in neighborhood offices left insufficient time for the
strategic advocacy required to address systemic poverty
issues, and he revised his delivery model in favor of a
two-tiered structure, through which “routine services
would be provided by neighborhood lawyers and social
workers, and strategic litigation would be generated
and supervised by specialists working as partners with
the community based offices.”** He left MFY in 1965
to implement this model by creating the first of what
would later be known as “backup centers,” the Center
on Social Welfare Policy and Law (the Center), staffed
by lawyers who would, in partnership with local legal
services offices, coordinate strategic welfare litigation
on a national basis."

Sparer had an urgent and specific advocacy mis-
sion, which was to establish, through a carefully or-
chestrated agenda of sequential “test-case” litigation,

a constitutional “right to survive” for poor people - in
essence, a right to a constitutionally guaranteed mini-
mum income.'s Building on the theoretical work of
Charles Reich (author of the influential “New Proper-
ty” social welfare analysis), and Jacobus tenBroek (who
first suggested that the poor, as a class, required special
constitutional treatment), Sparer described a tentative
“bill of rights” for poor persons (and specifically for
welfare recipients), which included guaranteed rights to
adequate income, privacy, due process, choice of resi-
dence, and freedom from moralistic conditions upon
the receipt of benefits."” The Center embarked upon its
legal campaign as the vanguard of a larger social phe-
nomenon, the “welfare rights” movement, which mobi-
lized thousands of welfare recipients in local grass roots
campaigns across the country, and which culminated in
the formation of the National Welfare Rights Organiza-
tion (NWRO); at its inaugural convention in 1967, the
NWRO adopted a manifesto calling for the national
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welfare system to be governed by four goals: adequate
income, dignity, justice, and recipient participation.'s

Sparer left the Center in 1967 for an academic ca-
reer that would take him first to Yale and then to the
University of Pennsylvania Law School, but he retained
a leadership role in the Center’s on-going strategic liti-
gation campaign.'® His “test-case” approach eventually
produced a remarkable string of victories for welfare
recipients in the U.S. Supreme Court.?® Ultimately, the
Center and its allies failed to establish any fundamen-
tal right to a guaranteed minimum income,* but the
astonishing overall success rate of the early Legal Ser-
vices Program in the Supreme Court (and the lower
federal courts) transformed those courts into “active
participants in the development of national poverty
policy;” largely for the benefit of welfare recipients and
poor people; it also established the federal judiciary
as an effective alternative forum for a disenfranchised
community with little influence in the political process,
and provided the model by which a generation of legal
services lawyers fought the “War on Poverty.”?

To be sure, Sparer’s delivery model had significant
detractors, even among his contemporaries. Jean and
Edgar Cahn, perhaps the most prominent spiritual
and intellectual leaders of the legal services movement,
criticized Sparer’s policy litigation approach as profes-
sionalist and elitist, favoring instead a neighborhood-
centered, case by case model in which “the caseload is
power.”? From another perspective, Stephen Wexler,

a staff attorney with NWRO who was very much en-
gaged in Sparer’s strategic litigation campaign, had an
epiphany which sharply questioned the ultimate effec-
tiveness of litigation as an anti-poverty strategy, and he
argued on behalf of a radically different, community-
based paradigm involving organizing, education, skills
development, self-help, and strategic training.**

Both of these critiques had some force, but each
failed to fully appreciate the breadth of Sparer’s vi-
sion. Sparer certainly recognized the importance of
community empowerment,” and in addition he was
“one of the few poverty lawyers who understood that
a legal campaign was an organizing tool for a social
movement, not the other way around.”? With respect
to individual case work, Sparer believed that while the
provision of “routine legal services” to the poor were
important, they should not be delivered purely in reac-
tion to the randomness of individual demand; lawyers
for the poor, he argued, should function no differently
than lawyers for corporations, by proactively and ag-
gressively anticipating their clients’ needs, and advanc-
ing both their immediate and long-term agendas.”
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In this respect, Sparer’s model was consistent with a
principal feature of the “new” federal legal services
program, which was a responsiveness to “informed”
legal need within the community, rather than to “unin-
formed” legal demand.”®

Decades passed. Edward Sparer remained on the
faculty at the University of Pennsylvania Law School
until 1985, when he suffered a heart attack and died
at age fifty-five.”” Along the way, the War on Poverty
somehow was transformed into a war on poor people.
The “welfare rights” of Lyndon Johnson in the 1960s
gave way to the “welfare queens” of Ronald Reagan
in the 1980s, which in turn gave way to the “welfare
reforms” of Bill Clinton in the 1990s, grandly culminat-
ing in an “end to welfare as we know it.” Welfare rolls
dropped precipitously, but the national poverty rate
continues to climb; the poor, it seems, are indeed “al-
ways with us.”*

A second generation of legal services attorneys has
fought the same political battles which scarred their
predecessors, this time sustaining even more costly and
damaging wounds. In 2004, the Legal Services Corpo-
ration gratefully observed its thirtieth anniversary, after
barely escaping political annihilation with its funding
diminished, its grantees greatly reduced in number, its
once cohesive national community of advocates scat-
tered, and the substance of its work hindered, since
1996, with intentionally burdensome Congressional
restrictions.?! Just four years before, the out-going
president of LSC had finally abandoned any pretense
of fidelity to the original anti-poverty mission of the
federal legal services program, concluding that “feder-
ally funded legal services should focus on individual
case representation”” Under the new rubric of “access
to justice,” innovative delivery systems, enhanced by
technology, now permit the”unbundling” of piecemeal
legal assistance to increased numbers of disconnected
individual clients, without reference to the needs of the
larger poor community, and the resolution of those
random demands for service, either singly or in the
aggregate, have no necessary correlation whatsoever to
the alleviation of poverty. If Sparer were alive today, he
might well conclude that the predominate “vision” of
the federal legal services program of the twenty-first
century is simply a nationally regulated (albeit more
efficient) version of the old legal aid society network of
the 1950s.

There can be no dispute that “access to justice” is a
vital and noble mission; indeed, it is a fundamental ob-
ligation for which a democratic government ought to
bear full responsibility. But it was not Edward Sparer’s
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mission, nor was it the principal mission of the federal
Jegal services program, which was conceived as an in-
stitutional anti-poverty tool (like its sister programs
such as Medicare, Head Start, and Food Stamps), to be
used in the construction of a “Great Society” And that
anti-poverty zeal that burned so brightly for Sparer and
his contemporaries was never completely extinguished.
It was kept alive throughout the long decades, and not
just in the old organizational mission statements that
strike young lawyers today as quaint and anachronis-
tic echoes of a bygone era, like old newsreel images of
welfare recipients demonstrating for their “rights.”*
Less than a decade ago, Congress itself recognized the
enduring and inextricable connection between the legal
services program and anti-poverty advocacy — and
feared it — leading to its shameful attempt to prevent
LSC-funded attorneys from challenging the lawfulness
of its (simultaneous) effort to dismantle the federal
welfare system.* But by then the shifting currents of
Jegal, economic, and political reality already had led
many anti-poverty strategists away from a litigation-
centered reform model, and toward more expansive,
multi-faceted approaches involving, for example,
serving as “corporate house counsel” to grass-roots
community organizations pursuing their own strate-
gies of community-based economic development and
neighborhood revitalization,” and assisting such or-
ganizations to achieve their own agendas of affordable
housing development, micro-lending and micro-en-
terprise business creation, and job training opportuni-
ties.? These strategies differed markedly from Sparer’s
relentless test-case litigation approach, but Sparer saw
the courts merely as the most effective and promising
means, in his era, of pursuing the same ends; he surely
would applaud the creative efforts of his successors to
engage in “the broadest reaches of advocacy” on behalf
of entire poor communities.”

Finally, and perhaps surprisingly, the anti-poverty
mission survives even today in the legal services com-
munity. It lives on, in those programs and advocates
who still struggle to balance the problems of individual
clients, and the mandate of “access to justice,” with the
confrontation of the larger causes and effects of pover-
ty in their communities.*® It lives on in those programs
and advocates who prioritize anti-poverty advocacy
within an individualized, case-by-case delivery model.”
And it lives on in those programs and advocates who
continue to recognize that strategic litigation “can still
accomplish immediate, positive results and have broad
impact in changing the practices, policies, or laws that
hurt our clients,” and that policy advocacy must remain
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a viable tool for any organization which claims to ad-
dress the legal needs of the poor community.%

As long as legal services for the poor exist, they
will be necessarily directed, at least in part, toward the
alleviation of poverty in their client communities; as
a federal court found several years ago, without legal
services organizations “the poor are unlikely to satisfy
their most elemental needs and protect their most
basic legal interests.”*! So a second generation of legal
services attorneys marches forward in a war on poverty
which can never be won, but must always be fought:
haltingly and imperfectly, but often creatively; and,
occasionally, achieving some remarkable successes.

In answering that call to arms, today’s generation of
advocates would do well to remember the admonition
of Stephen Wexler, a contemporary of Edward Sparer,
who articulated this ultimate vision of empowerment:
“the [legal aid] lawyer will eventually go or be taken
away; he does not have to stay, and the government
which gave him can take him back just as it does the
welfare. He can be another hook on which poor people
depend, or he can help the poor build something which
rests upon themselves - something which cannot be
taken away and which will not leave until all of them
can leave.”#
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