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Summary of Findings and Recommendations

Much has been made of the length of time an avel@gelosure action takes in New
York State courts. Blame is frequently placed seglyaon the borrowers’ shoulders. Ignored are
the poor practices and procedures of the mortgagdacsng companies. Completely devoid
from the narrative are the dilatory tactics of theeclosure law firms.

As the present study graphically demonstratas,thie law firms that handle foreclosures
in bulk which have caused the current backlog oédtosure cases in New York State courts.
Since November 2010, these law firms have virtustibpped filing all the paperwork necessary
to move foreclosure actions forward. Instead, ni@®closure actions languish in a limbo-state
between the time the foreclosure complaint is fded the scheduling of a mandatory settlement
conference. This practice results in homeownensgbenable to participate in conferences that
afford delinquent homeowners the best opportumityegotiate loan modifications or to achieve
other loss mitigation solutions. In addition, tipiactice results in unnecessary accrual of fees
and interest, adding to the borrowers’ debt. Marportantly, this practice prevents distressed
homeowners from gaining access to counseling #eetolegal rights and financial alternatives.

MFY Legal Services, Inc. (MFY) reviewed availablatal on residential foreclosure
actions filed in Brooklyn and Queens in Novembel@@nd March 2011. Troubling trends
emerge:

. Just four foreclosure law firms filed 922 residahfioreclosure actions in these
two months, comprising 57% of all filings.

. In 805 of those 922 filed foreclosure actions —83%6 of all actions — the
foreclosure law firms have yet to file the Requestiudicial Intervention (“RJI”)
that moves foreclosure actions into settlementa@mices.

o] Of particular note, for the 393 foreclosure actifilexl in November 2010,
as of June 17, 2011 more than seven months after the original filirgs
82% of all the filings continue to sit in a limbtate.

Starting on October 20, 2010 and as a responge todtionwide “robo-signing” scandal,
the New York State Court System required thatat¢losure law firms attest to the accuracy of
every foreclosure summons and complaint (the “Dugg&hce Affirmation”). However, while
foreclosure law firms continue to file summons aadnplaints at approximately the same rate
they did prior to the robo-signing phenomenon, tdeynot file RJIs because this would require
them to also file the Due Diligence Affirmation Wwithe RJI. It is the filing of the RJI in a
residential foreclosure action that triggers thé fuotections of the settlement conference,

SeeAppendix A for the methodology used in analyzihg tlata.



affording judicial oversight of the mortgage moddiion process, providing housing counseling
services and leveling the playing field between bBowner and the mortgage servicing
company.

As a comparison, MFY reviewed available data oridesgial foreclosures filed in
Brooklyn and Queenprior to the requirement to file Due Diligence Affirmati. For actions
filed in March 2010, RJIs were filed within two ntbs of the filing of the summons and
complaint in 50% of those actions; within seven thenof the filing of the summons and
complaint, RJIs had been filed in more than 70%ho$e actions. In contrast, for actions filed in
November 2010 RJIs had been filed in only 16% efdbtions at the seven-month mark after the
filing of the summons and complaint.

By not filing the RJIs and denying homeowners asdesthe full protections of the
settlement conference process, the foreclosure flams undermine the New York State
Legislature’s intention in creating the settlemeomferences in the first place: to negotiate loan
modifications early in the process in order to dveinnecessary foreclosures and further
economic hardship. Not every home can be saved faveclosure, but the New York State
Legislature sought to guarantee that those thabeabe saved quickly.

Additionally, unnecessary late fees, delinquerdrest, and other foreclosure-related fees
are imposed as homeowners sit in a limbo-like statable to seek the protections of the courts
during the mortgage modification process. Not afdgs the homeowner have to eventually pay
these fees that have accrued as a result of thelésure law firms’ behavior, but the increase in
the arrears makes it more difficult for homeown@r®btain modifications. As the actions are
delayed for seven or more months as they now aheneeowner’s arrears become too large to
capitalize into a new, modified mortgage with affable monthly payments.

It cannot be ignored that the foreclosure law firtmshavior will wreak havoc on an
already vulnerable court system. At some poird, fireclosure law firms will file the RJIs in
these cases, requiring the New York State Unifiedir€System (UCS) schedule thousands of
settlement conferences at once. With recent layaxiid shrinking financial resources, the UCS
is ill-equipped to handle this foreclosure Armagauld

Based on our findings, MFY recommends that the Newk State Unified Court System
strengthen its oversight of foreclosure actions itoplementing the following policies and
practices:

* Schedule the current backlog of foreclosure cagesdttlement conferences in a timely
fashion, with or without the filing of an RJI.

* Require that the Due Diligence Affirmation be filatlthe same time as the summons and
complaint.



* Require that all new residential foreclosure sumsnand complaints be filed with a
coversheet identifying the action as such and nljstthe homeowner's contact
information.

* Require that county clerks submit the covershe#tadOffice of Court Administration so
settlement conferences can be scheduled withira@® df the filing of the summons and
complaint.

* Mandate that the court provide the coversheetdal lbousing counseling agencies.

* Require that at the initial settlement conferentéje foreclosure law firm has not yet
filed an RJI with the Due Diligence Affirmation, @o so prior to the second settlement
conference upon pain of automatic dismissal.

I The Origins of New York City’s Foreclosure Crisis

Starting in 2007, New York City saw an explosiarthe number of foreclosure filings on
one-to-four family, owner-occupied honfemaking New York City a part of the economic and
housing market meltdown that was spreading actosscountry. Unfortunately, 2007 proved
only the beginning of the foreclosure crisis. Bvgear since 2007, New York City has reported
record number of foreclosure filings:

Year Number of Filings in NYC % Change from 2007
2007 14,458

2008 14,802 +2.3%
2009 20,102 + 39%
2010 16,911 +17%

Particularly hard-hit in the crisis have been ¢lger boroughs of New York City, which
contain a disproportionate amount of the City'sidestial housing stock and proved to be a
breeding ground for subprime lenders who targetsat pnd minority communities in the mid-
2000s? Currently, Brooklyn and Queens account for 78%lbforeclosures in New York City.

2 Throughout this paper, the use of the term “riidl foreclosure” or “foreclosure” refers to adolosure

filed on a one-to-four family, owner-occupied home.

3 Sarah GerecK\.Y.U. FURMAN CTR. FOR REAL ESTATE & URBAN POL., THE RESIDENTIAL FORECLOSURE

CriSIS WHERE Do WE GO FROM HERE 4 (Mar. 29, 2011), http://furmancenter.org/files/testimonies/
Gerecke ABCNY_032811.pdf

4 Paying More for the American Dream: The Subprimekgbut and Its Impact on Low-Income and

Minority CommunitiesMarch 2008, at 6-7, dittp://www.nedap.org/resources/documents/MultistM® AReport-
Final21.pdf.




Unfortunately, the foreclosure crisis shows nasigf ebbing, and foreclosure filings are
expected to remain at a crisis-level high. AslWmi&ed States’ economy continues its downward
slump, unemployment remains stubbornly high, andrécare cut for those who remain
employed, foreclosures will continue. What started as a crisis in subprime mortgages has
now spread to all mortgages, including traditiorfided-rate mortgage. Today, the deter-
mining factor of whether a mortgage loan will geoiioreclosure is not the terms of the loan but
rather the homeowner’s employment stdtus.

Il.  The Playersin a New York City Foreclosure Action
The Courts

Because New York State is a “judicial foreclosutates” much of the burden of the
foreclosure crisis has fallen on the New York Staiart system. In New York State, in order
for an entity to foreclose on a home, a summonscmdplaint must be filed in the Supreme
Court in the county where the property is locat&very foreclosure lawsuit filed in New York
must be assigned to a judge and go through thei@dirocess. This is true for all 16,911
foreclosure actions filed in New York City in 2010.

The Plaintiff

As a result of the practice of securitization of gnenortgages in the mid-2000s, the
original lender is usually not the plaintiff in aréclosure actiof. The plaintiff is usually a bank-
like entity, either the trustee of a residentialrtgage backed security (RMBS) trust or the
mortgage servicing company that “services” the gage on behalf of the trust. It is not

° In the first quarter of 2011, 1,098 foreclosuvesre filed on one-to-four family homes in Brooklgmd

1,092 in Queens. The total number of foreclosamene-to-four family homes city-wide was 2,788urrfRan
Center for Real Estate and Urban Policy, New Yoity Quarterly Housing Update — 2011% Quarter (January-
March), May 19, 2011, dittp://furmancenter.org/files/publications/Q1 20EINAL.pdf .

6 SeeAndrew Martin,Foreclosure Aid for the Jobless is Falling ShattY. TIMES, June 4, 2011, at Al.

! The Federal Reserve Bank of New York’s recentlystsupports such a negative outlook for New York

City’s foreclosure crisis. According the study.eoim 10 mortgages in New York City are either inefdosure or
are “seriously delinquent” (defined as 90 or moagglate on payment). For the Federal Reservef isne 2011,
the foreclosure crisis in New York City still “reiima a serious concern.” EBERAL RESERVEBANK OF NEW Y ORK,
REGIONAL  MORTGAGE BRIEFS  (June 27, 2011), http://www.newyorkfed.org/newsevents/news/
regional_outreach/2011/an110627.html

8 Gereck,supranote 3.

o Under New York law, the plaintiff in the foreclo® action must hold the note and own the mortgadlee

time the foreclosure action is commenc&hnk of New York v. Silverberg011 NY Slip Op 05002 (2d Dep’'t June
7,2011).



uncommon to see a name like “HSBC Bank USA, N.A.lnalentured Trustee for the Registered
Noteholders of Renaissance Home Equity Loan TrQ8722" as the plaintiff in a foreclosure

action®® It is also not uncommon for the homeowner to haseer heard of the owner of the

mortgage until the foreclosure action is commenced.

Where the plaintiff is a real estate investmeastirit is the trust's servicer — the entity
that “services” the mortgage on behalf of the tarsd acts as the trust’'s agent — that initiates the
foreclosure action, works directly with the plaffisi law firm, communicates with the home-
owner, and negotiates mortgage modifications. Jdwicer is usually a subsidiary of a major
national bank! Additionally, the servicer is usually the solémimf contact for the foreclosure
law firm, the court, and the homeowrtér.

The Foreclosure Law Firms

Foreclosure litigation is considered a legal spleci As a result, in each state only a
handful of law firms represent banks and servigerforeclosure actions. In New York State,
only four law firms represent banks and servicerthe majority of foreclosure actions: Steven J.
Baum, P.C.; Fein, Such & Crane, P.C. (also knowRe®, Goldstein & Crane, LLP and Fein,
Such Kahn & Shepard, P.C.) Shapiro DiCaro & Batdl®; and Rosicki, Rosicki & Associates
P.C.

10 See, e.g.HSBC Bank USA, N.A., as Indentured Trustee forRbgistered Noteholders of Renaissance

Home Equity Loan Trust 2007-2 v. Tah2011 N.Y. Slip Op. 51208(U) (Sup. Ct. Kings Ctiuly 1, 2011).

1 For example, Chase Home Finance, LLC is the e@gyiarm of JPMorgan Chase Bank, N./See

Kathleen Tillwitz, Chase Home Finance, LLC - Issue ProfileDBRS (June 18, 2008),
http://www.dbrs.com/research/220972/chase-homexfiedic-issuer-profile.pdBAC Home Loans Servicing LP
was the servicing arm of Bank of America, N.A. uBtnk of America, N.A. merged with BAC Home LoarSee
Posting of Robert Doggett to ForelcosureBuzmp://foreclosurebuzz.org/2011/07/15/bac-home-goservicing-Ip-
sucked-up-by-bank-of-americ@uly 15, 2011).

America’s Servicing Company (ASC) is a servicingnaof Wells Fargo Home MortgageSeeWells
Fargo, America’s Servicing Comparitps://www.wellsfargo.com/mortgage/account/sengci

Although each servicer is owned by a major ban&t ttoes not mean that a trust managed by the same
bank would use its own servicer. For example,hi@ tase of HSBC as Indenture Trustee for the Regibt
Noteholders of Renaissance Home Equity Loan Tr@§722, Ocwen Loan Servicing was the trust’'s service
Taher, 2011 N.Y. Slip Op. 51208(V).

12 Although the foreclosing plaintiff and the sewfi@are usually different corporate entities, fax purposes

of this study, the terms “servicer,” “bank” and dpitiff’ will be used interchangeably.



A review of foreclosure filings in Brooklyn and @ens in November 2010 and March
2011 produced the following resufts:

November Percentage of All| March Percentage of All
Foreclosure 2010 Filings Nov. Filings 2011 Filings March Filings
Firm (total = 393) (total = 529)
Steven J. Baum 67 17.0% 92 17.4%
Fein, Such 64 16.3% 91 17.2%
Shapiro, DiCaro 51 13.0% 72 13.6%
Rosicki 19 4.8% 73 13.7%
TOTAL 51.1% 61.9%

The March 2010 foreclosure filings in Brooklyn a@uieens reflected a more skewed
filing pattern with Steven J. Baum, P.C. filingtérd of all foreclosure action:

Foreclosure Firm March Percentage of All March Filings
2010 Filings | (total = 864)

Steven J. Baum 289 33.4%

Fein, Such 122 14.1%

Shapiro, DiCaro 49 5.7%

Rosicki 113 13.1%

TOTAL 66.3%

Because only four law firms represent the banks sewicers in a majority of foreclosure
actions, these foreclosure firms gain specializedwkedge and are repeat players before the
courts, making a homeowner’s lack of legal represgem even more challenging.

The Defendant

In a foreclosure action, it is the homeowner amg @-borrower to the mortgage who are
the defendants. Prior to the current foreclosuigs; when few foreclosures were filed in New
York City,> homeowners rarely defended the foreclosure, afaliligudgments were entered in
approximately 90% of casé®.Today, with a greater number of homeowners iedmsure, the

13 SeeAppendices B, C, D & E.

14 A March 2010 comparison chart was not compiletitead, the docket sheets for all of these activa®n

file with the author.

15 In 2004, the housing bubble peak, the numbeor#dosure filings in New York City was 6,860. @ek,
supranote 3.

16 Ann Pfau,STATE OF N.Y. UNIFIED COURT SYSTEM, 2010 REPORT OF THECHIEF ADMINISTRATOR OF THE

COURTS PURSUANT TO CHAPTER 507 OF THE LAaws OF 2009 8 (Nov. 29, 2010),
http://www.nylj.com/nylawyer/adgifs/decisions/11Z8a&reclosurereport.pdf .
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various mortgage modification programs, and the Nask State Legislature’s response to the
crisis, more homeowners are defending foreclosatierss. Currently, in only 20% of cases do
homeownersot defend the actioh.

Although more homeowners are defending their fa®ale actions, the vast majority do
not retain counsel. In only 30% of foreclosuresesafiled in New York City does the home-
owner retain counsel; New York City's rate is lékan the statewide average where 37% of
homeowners obtain counsél.

lll.  New York State Legislature Seeks to Protect Homeowners by
Mandating Settlement Conferences in Residential Foreclosure Actions

Court-Mandated Settlement Conferences Are Add#tket&oreclosure Process

In 2008, in response to the foreclosure crisis,Nleev York State Legislature amended
the New York Civil Practice Law and Rules, addingldR3408 that created a mandatory, court-
supervised settlement conference for all residefiaclosure action§’ To protect homeown-
ers from unnecessary foreclosure and keep viabteebwners in their homes, the New York
court system added a court-supervised settlemeriemce paff as a forum in which home-
owners could negotiate mortgage modifications ¢repfoss mitigation options directly with
their servicers with court oversigfit.

CPLR 3408 also requires that a “specialized” regiteggudicial intervention (“RJI”) list
the homeowner’'s name and contact informatforiThat specialized RJI not only informs the

1 Id.

18 Id. at 11.

19 At first, CPLR 3408 only applied to subprime, nigost or non-traditional home loans. In 2009, the

Legislature amended CPLR Rule 3408 to apply tarattgage loans on all owner-occupied, one-to-family
homes. As of February 2014l| residential foreclosures are covered by CPLR B48.

0 “A part of court is a designated unit of the @adaarwhich specified business of the court is tacbaducted

by a judge or quasi-judicial officer. There shadl such parts of the court as may be authorized frme to time by
the Chief Administrator of the Courts.” 22 N.YRCR. § 202.2(b).

2 “While reaching a resolution during the pre-fdoscire time period is indeed preferred, that will always

occur. As a result, [the settlement conferenck]poovides that if an action is commenced, the bomner will
receive a second opportunity to reach resolutioth wie lender early in the foreclosure process..Sponsor’s
Mem., Bill Jacket, L.2008, Ch. 472, July 8, 2088p://image.iarchives.nysed.gov/images/images/4438Rif

= CPLR 3408(d) (2010). Beginning September 1,12@e New York State Court System has amended this

requirement so that the “specialized” RJI is cosgdi of two pieces of paper, a “traditional” RJIwansal to all

civil actionsand a “foreclosure addendum.” The foreclosure addemdeguests the settlement conference and also
7



court to move the action into a settlement confezguart®® but is also provided to a local non-

profit housing counseling agency, as required by RCB408, so that the homeowner has an
opportunity to “receive meaningful and appropriateunseling prior to the [settlement]

conference®

Housing counseling agencies typically assist honmepsv with the mortgage
modification process and prepare homeowners fos#tilement conference. Many New York
City housing counseling agencies have relationsiifls the City’s various legal services attor-
neys. Thus, through the housing agency, homeowarerput in contact with free foreclosure
defense attorneys. While every homeowner may eqrbvided representation at the settlement
conference, at the very least, legal services ray@ provide homeowners with advice and
information about the legal aspect of the forealesu

The Plaintiffs Must File a Specialized RJI Simustansly with Proof of Service

In order to effectuate CPLR 3408’'s directives thameowners negotiate with the
servicer early in the foreclosure process and, @/pessible, avoid unnecessary foreclosure, the
New York State Unified Court System (“UCS”) revistte Uniform Rules for the New York
State Trial Courts (“Uniform Rules”) to add Secti®d2.12-&>

To reduce the delay between the filing of a faveate summons and complaint and of
the specialized RJI, Section 202.12-a(b)(1) marsdtitat the plaintiff in all foreclosure actions
file the specialized RJI simultaneously with therdpf of service” of the summons and

lists the homeowner’s contact informatiokeeNYS Unified Court SystemiFORECLOSURE RJI Addenduat
http://www.courts.state.ny.us/forms/rji/lUCS-840Kathle.pdf

2 Unlike in federal cases, the filing of a summons and camplin New York State does not trigger the

assignment of a judge to the case. Instead, teertim/case forward, one of the parties must fil®ain without the
filing of an RJI, the case effectively does not mderward. 22 N.Y.C.R.R. § 202.6See alspDavid D. Siegel,
NEW YORK PRACTICE § 77b (8" Ed. 2010).

2 Chief Administrative Judge Ann PfaAssisting Homeowners Facing ForeclosukeY. LAw J., May 1,

2009, http://www.law.com/jsp/nylj/PubArticleNY.jsp?id=12@30331826see als®22 N.Y.C.R.R. § 202.12-a(b)(2).

% While CPLR Rule 3408(a) requires that the coahteslule a settlement conference within 60 dayhef t

filing of proof of service, the court system in fbrim Rules Section 202.12-a(c)(1) requires that dagtlement
conference be held within 60 days of filing thespkzed RJI. This distinction between the CPLReRB4A08 and
Uniform Rules Section 202.12-a was likely made beeathe arm of the New York State Unified Courtt8ys
(UCS) that schedules court dates, the Office ofrCAdministration (OCA), does not begin to managert cases
until the RJI is filed. Information concerning sononses, complaints and proofs of service is maiathiby a
different, although related, arm of USC, the couakgrk. Thus, Uniform Rule Section 202.12-a waafted
recognizing this practical distinction. To implemeCPLR Rule 3408's directive that a settlementfemnce be
scheduled within 60 days of the filing of proof sdrvice, USC drafted Uniform Rules Section 202.1{4) to
require that the foreclosure law firm file the spdized RJI simultaneously with the proof of seevic



complaint?®® Once the specialized RJI is filed, the courtéguired to schedule a settlement

conference within 60 day?s.

Because the specialized RJI is to be filed simelbasly with the proof of service of the
summons and complaint, it is the foreclosing pl#int the bank or servicer — who files the
specialized RJI. This requirement is importantosMhomeowners are unrepreserftedThey
often do not know what they should do when servél & summons and complaint. A review
of the foreclosure filings in Brooklyn and QueendNovember 2010 showed that in only 26% of
the actions do homeowners file an answer; in M2, the rate was even lower, with answers
filed in only 18% of the foreclosure actiofis.If few homeowners are unaware of their right to
file an answer in a foreclosure action, even fewidrknow that they have a statutorily mandated
right to negotiate a loan modification in the sattent conference part. Like a Russian nesting
doll, an even smaller number of homeowners willwribat something called an RJI needs to be
filed to move the case to the settlement confergace

In rare cases where a homeowner has attempted e his case forward by filing an
RJI, past experience in Queens County Supreme @agrishown that the court provides him
with a “traditional” RJI and not the specializedlRBY filing a traditional RJI, the homeowner
moves the foreclosure case along the “trial” trgkentially resulting in skipping the settlement
conference part

% 22 N.Y.C.R.R. § 202.12-a(b)(1). In most courtiats, including foreclosure actions, the “proof of
service” is usually an affidavit signed by the prsg server who served the complaint. The affidefviservice
states upon whom the summons and complaint wagdeirv what manner, and if served upon a persort tilea
individual looked like. This affidavit of servids filed with the county clerk and is recorded be tlocket for the
particular case.

7 22 N.Y.C.R.R. 8 202.12-a(c). Note that the requiretrteat the court schedule a settlement conference

within 60 days of the filing of the specialized RdIslightly different from the CPLR which requirtsat the court
schedule a conference within 60 days of the fibhghe proof of service. CPLR 3408(a) (2010). Hweer, because
Uniform Rules 202.12-a(b)(1) requires the speaaiRJIl to be filed simultaneously with the proofsafrvice,
arguably the discrepancy between the Uniform Rafesthe CPLR is a difference without a distinction.

3 In New York City, 70% of homeowners attend foostire settlement conferences without representation

Pfau,supranote 16, at 11.

2 SeeAppendices B, C, D & E.

%0 When MFY has filed motions to dismiss foreclosuctiams on behalf of homeowners in Queens County

Supreme Court, the court only permitted MFY filéteaditional” RJI. A traditional RJI moves the eamto the
court’s general trial docket for all civil litigatn, bypassing the settlement conference partadf) €ach time MFY
has filed the RJI in Queens, a preliminary confeecto set a discovery schedule was held. Onlyttending the
preliminary conference, conferring with opposinguesel and explaining to Queens court staff thatctéee is a
residential foreclosure action and thus subje¢héosettlement conference part was MFY able toajuee that the
homeowners did not relinquish their rights to th#lement conference should the motion to disnass f



Step 1

Step 2

How a Foreclosure Settlement Conference Should Be Scheduled

Summons and Complaint

Filed by Plaintiff

Data maintained by
County Clerk only

Although Steps 2(a), 2(b) and 2(c) should be actishedl simultaneously, the
recent widespread practice of foreclosure pldiritrms has been to take Step 2(a)
but ignore their statutory obligation to take ge2(b) and 2(c) at the same time.

Step 2(a)

Plaintiff Files Proof of
Service of Summons and
Complaint

If Plaintiff fails to file
the required simultaneous
RJI, this data is maintained
by the County Clerk only

Step 2(b)

Plaintiff Files
Specialized RJI

Uniform Rules § 202.12-
a(b)(1)

This filing alerts OCA that
a case exists; hereafter,
data maintained by OCA

Step 2(c)
Attorney Files
Due Diligence Affirmation

Admin. Order #548-10

Data maintained by OCA

A 4

A 4

OCA Schedules a Settlement Conference \
to Occur within 60 Days

CPLR 3408(a) requires a conference within 60 déysirg

of proof of service.

Uniform Rules § 202.12-a(b)(1) requires RJI bedfiit the
same time proof of service is filed; Uniform Rug202.12-
a(c) then requires conference within 60 days ofithmg of

the RJI.

)
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IV. Settlement Conferences Reduce the Economic Damage Suffered
by Homeowners

By requiring the court to schedule a settlemenfex@mce within 60 days of filing of the
specialized RJI, Uniform Rules Section 202.12-aveerto limit the amount of foreclosure-
related fees unnecessarily charged to the homeowitas, in turn, increases the likelihood that
an economically viable homeowner will be able ttagba mortgage modification.

Homeowners Are Charged Monthly Fees While in Foale & Delinquent Interest Accrues

The longer a mortgage remains delinguérihe less likely it is to be eligible for modifi-
cation. Once a foreclosure has been filed, fosatp plaintiffs routinely refuse to accept any
payments from the homeowner — even a full or pgoagment — until a modification agreement
is negotiated with the homeowner. At the same tinosvever, because the loan is deemed de-
linquent, the servicer charges a monthly late dseally 5% of the monthly mortgage paymént.
Thus, for example, for a monthly mortgage payméi$20000, the homeowner could be charged
approximately $100 monthly in late fees.

Additionally, once a foreclosure action has bededfithe mortgage contract typically
permits the servicer to charge the homeowner $aatibrney’s fees (approximately $2,000 to file
a foreclosure), property inspection fees (approk@iya$250), and property valuation fees
(approximately $1503° Property inspection and valuation fees are nettone fees, but are
frequently charged repeatedly as multiple inspestiand appraisals are conducted during the
case. Because homeowners are largely unsophestioattheir knowledge of foreclosure fees,
they have little ability to fight the necessity @afch fees and, in addition, homeowners are often
charged “illegal fees” not contemplated by the mage contract’

Delinquent interest is interest that accrues onuhpgaid principal balance during the
prolonged period of delinquency that would not aedf a loan modification agreement were in
place and the servicer was accepting monthly patsnieom the homeowner. Interest accruals
during a unnecessarily prolonged period of delimgyecause the principal balance to swell. For

3 In the mortgage industry, delinquent is usuabfiried as more than 30 days late on a payment.tgsiges

that are in foreclosure are by definition “delinqtié

32 Adam J. Levitin & Tara TwomeWwlortgage Servicing28 YALE J.ONREG. 1, 41 (2011).

B Id. See alsdKatherine M. PorterMisbehavior & Mistake in Bankruptcy Mortgage Clain®y Tex. L.

REv. 121, 132 (2008).

3 Portersupranote 33, at 152-61.
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instance, if a delinquent mortgage loan has an idnpancipal balance of $375,000 and an
annual interest rate of 7.25%, the delinquent @#ethat accrues on the loan is $2,265.63 per
month (($375,000 x .0725) / 12).

The longer the foreclosing law firm prevents a homeer from resolving the delin-
guency by negotiating a loan modification in théleeent conference process by failing to file
the required RJI, the more delinquent interestaleatues on the loan.

Foreclosure-Related Fees Can Jeopardize Loan Mzditins

Delinquent fees and other foreclosure-related f@edong the time it takes for the
servicer and homeowner to negotiate a loan modiificebecause the higher arredrmust be
capitalized into a new, modified principal baland& some point, the arrears become too large
to economically capitalize into a new, modifiedngipal balance that is both affordable and in
compliance with the precepts of many of the modtfan programs, including the federal
government’s Home Affordable Modification ProgralAMP).

Thus, CPLR 3408’s requirement that a settlemenfetence be scheduled within 60
days of the filing of the specialized RJI is criic@aguaranteeing the State Legislature’s goal of
preventing unnecessary foreclosures and modifysnghany mortgages as possible early in the
process.

V.  With the Robo-Signing Debacle, New York Courts Institute
the Due Diligence Affirmation Requirement

Robo-signing Emerges as an Industry-Wide Problem

A little more than a year after the passage of RBU08 and the implementation of the
settlement conference part, the New York State tceystem was hit with a new foreclosure-
related crisis: “robo-signing.”

In September 2010, as the number of foreclosiing$iin New York City remained at an
all-time high, many of the largest mortgage semgcencluding Wells Fargo, JPMorgan Chase
and Bank of America, confirmed allegations thairtkenployees had not followed proper legal
procedures in initiating foreclosurgs.

As part of the foreclosure process, the servicemgdloyees, as agents of the foreclosing
plaintiff, sign various affidavits, stating, amowgher things, that they physically reviewed a

s The term “arrears” includes monthly mortgage pagta not paid during the delinquency as well as lat

fees and other foreclosure-related fees.
% Eric DashWells Fargo to Amend About 55,000 Foreclosphey. TIMES, Oct. 28, 2010, at B4.
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particular foreclosure file, that the homeownerdainquent, the amount owed, and that the
foreclosing entity has the legal right to forecldse However, by September 2010, it was
revealed that most servicers’ employees had nosipally reviewed the files. Instead,
employees were signing up to 10,000 affidavits atimoor one every minute, attesting to facts
of which they could not have acquired personal Kedge® In some cases, notably that of
Linda Green, other employees signed her name onbékalf and still had the document
notarized as Linda Greén.Because of the robotic-like speed at which thediosure files were
reviewed, these employees became known as “rolmeisig

Robo-signing proved to be the industry norm. Bg bieginning of October 2010, three
banks — GMAC, JPMorgan Chase and Bank of Ameri@nrounced a brief suspension of
foreclosure sales while they investigated theiorslyning issue&’ Although many of the banks
resumed foreclosure sales soon after their intamagdstigations were announced, the United
States Office of the Comptroller, which supervisesational banks, conducted its own
investigation and, in April 2011, institutesh enforcement action against eight of the coustry’
largest servicer§. In addition to identifying the servicers’ unsouadd damaging procedures,
the Enforcement Orders also instituted reformsh® $ystem to “ensure a fair and orderly
mortgage servicing process going forwaft.”

To Ensure Against Robo-Signing, New York Statet€&equires a Due Diligence Affirmation

Recognizing that the courts were becoming instnimef “a deeply flawed process” and
that homeowners were losing faith in the judiciedgess, the New York State court system was
quick to respond® On October 20, 2010, the New York State courtesgsissued Administra-
tive Order #548-10 requiring the bank’s or servgattorneys in all residential foreclosure
actions to file an affirmation certifying that caet performed due diligence and had taken

Levitin & Twomey,supranote 32, 29-30.
% Id.
3 60 Minutes: The Next Housing Shq€iBS television broadcast Apr. 3, 2011).

Dash,supranote 33.

4 Press Release, Office of the Comptroller of therénhcy, OCC Takes Enforcement Action Against Eight

Servicers for Unsafe and Unsound Foreclosure Rexcti(April 13, 2011),http://www.occ.treas.gov/news-
issuances/news-releases/2011/nr-occ-2011-47.html

42 Id.

a3 Press Release, New York State Unified Court Sysiéew York Courts First in Country to Institutdifg
Requirement to Preserve Integrity of Foreclosume®ss (Oct. 20, 2010),
http://www.courts.state.ny.us/press/pr2010_12.shtml
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reasonable steps to verify the accuracy of the mieots used as a basis of the foreclosure
action® This new “Due Diligence Affirmation” would “plag vital role in ensuring that the
documents judges rely on will be thoroughly exardjreeccurate, and error-free before any judge
is asked to take the drastic step of foreclostfte.”

Administrative Order #548-10 was made “effectivamediately” and required the Due
Diligence Affirmation to be filed at particular jatures of the foreclosure action; for newly-filed
cases the Due Diligence Affirmation must be fileg the foreclosing plaintiff's attorney
simultaneouslywvith the filing of the specialized RJI. Thus,danjunction with Uniform Rules
Section 202.12-a(b)(1), which mandates that theciapeed RJI be filed with the proof of
service, the foreclosing plaintiff's attorney mdg¢ three separate documents simultaneously:
(1) proof of service, (2) the specialized RJI, &)dthe Due Diligence Affirmation.

VI. Foreclosure Law Firms Cease Filing RJIs Even Though
They File Proofs of Service

The actions of the foreclosure law firms have,ouninately, largely undermined the
laudable goals of the Due Diligence Affirmationntdnded to better protect homeowners from
foreclosure abuses and to ensure compliance wilhydars of law governing the conveyance of
and security in real property, the Due DiligencdirAfation has been used by the foreclosure
law firms to cause greater harm to homeowners anexpose the court system to questions
regarding its ability to administer justice.

The MFY study reveals that since November 201€edosure law firms have all but
completely stopped filing specialized RJIs in neetlosure actions. Notably, they have not
stopped filing foreclosure actions; current ratés$ooeclosure filings are similar to foreclosure
filing ratesbeforethe Due Diligence Affirmation requirement. Funtmere, proofs of service of
the summonses and complaints these actions cortorue filed for the vast majority of actions.
But the Due Diligence Affirmation and the concomitapecialized RJI — which is currently the
only effective way to alert the court system to mav foreclosure case into the settlement
conference part — are not being filed.

In November 2010, the first full month after thestitution of the Due Diligence
Affirmation requirement, 393 residential foreclosuactions were filed in Brooklyn and

Queend?® In 387 of those cases, proofs of service of tirarsonses and complaints were filed

a4 Administrative Order #548-10 was later slightlpdified in March 2011 by Administrative Order #4381-
in terms of the content of the required Due DiligerAffirmation. However, the timing of the requrdiling
remained the samehttp://www.nycourts.gov/attorneys/pdfs/AdminOrde®1P 10 20.pdf

s Press Release, New York Unified Court Systeupranote 43.

6 SeeAppendices B & C.
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with the county clerk soon after the action wavasér A review of the cases’ docket sheets in
June 2011 revealed, however, that RJIs were fileahiy 49 of those 387 cases. In another 21
actions, the foreclosing plaintiffs voluntarily dentinued the cases without filing RJIs. Thus, as
of June 2011 seven months aftéhe November 2010 filing of those foreclosure @i and the
proofs of service — a whopping 323 foreclosure sasave yet to move to the settlement
conference part. As the chart below reflects,2668f the residential foreclosure cases filed in
November 2011, the homeowner sits in a state didimvith fees and interest accruing, waiting
for the opportunity to negotiate a reasonable mcatibn with the servicer with court oversight.

November 2010 Foreclosure Cases in
Brooklyn & Queens*

RJIs filed
13%

Stips to
Discontinue
butno RJI
5%

*AsofJune17, 2011

March 2011 has proved even worse. In Brooklyn@ndens 529 foreclosure actions were filed,
with proofs of service filed in 523 of those ca8esret, only 45 RJIs were filed as of June 2011
— despite the fact that Uniform Rules Section 2B2a(b)(1) requires that the specialized RJI be
filed simultaneously with the proof of service. dvactions were voluntarily discontinued,

leaving 482 homeowners in a similar limbo-stateseasially unable to avail themselves of the
settlement conference process. As the chart beéeownonstrates, that number reflects that, in an
astounding 91% of foreclosure actions filed in Me2011 the cases have yet to move forward.

4 SeeAppendices D & E.
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March 2011 Foreclosure Cases in Brooklyn &
Queens*

RJls filed
9%
Stips to
Discontinue
butno RJI
0%

*Asof June17, 2011

Prior to the Due Diligence Affirmation requiremerigreclosing plaintiffs filed the
specialized RJI soon after the filing of the probiservice. For example, in a majority of fore-
closure cases filed in Brooklyn and Queens in M&@h0, RJIs were filed within two months of
the filing of the proofs of servic¥.

March 2010 Percentage of All| March 2010 | Percentage of All
Queens Queens Cases Brooklyn Brooklyn Cases
Foreclosure Filings | (total = 487) Foreclosure Filings | (total = 377)

w/i 1 month | 206 42.3% 107 28.4%

w/i 2 months | 30 6.2% 81 21.5%

w/i 3 months | 38 7.8% 43 11.4%

w/i 4 months | 29 6.0% 17 4.5%

w/i 5 months | 19 3.9% 16 4.5%

w/i 6 months | 15 3.1% 12 3.2%

w/i 7 months | 8 1.6% 2 0.5%

8 months+ 0 0% 1 0.2%

TOTAL 345 70.8% 279 74.0%

The comparison between the high rate of spec@lR& filings in March 2010 and the
abysmally low rate beginning in November 2010 liethe marked change in foreclosure law
firms’ behavior since the adoption of the Due Dahge Affirmation requirement on October 20,
2010. The failure to file a specialized RJI witte tproof of service is a clear violation of Uni-
form Rules Section 202.12-a(b)(1).

8 A March 2010 comparison chart was not compilbtstead the docket sheets for all of these actoen
file with the author.
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VIl. Foreclosure Law Firms’ En Masse Failure to File Specialized RJIs Denies
Homeowners Their Right to the Protections of the Settlement
Conferences and Causes Them Economic Injury

Homeowners are Unable to Avail Themselves of timePtions of the Settlement Conference

By requiring that court-overseen settlement carfees occur early in a foreclosure
action, the New York State Legislature made clémrdesire that mortgage modifications be
negotiated as soon as possilile Additionally, recognizing the inherent inequitiésat exist
between the foreclosing plaintiff — usually a sdimiy of a large national bartk— and the
homeowner, the New York State Legislature passddRC308 to provide certain protections to
the homeowner.

First, CPLR 3408 requires that all negotiationsseein the foreclosing plaintiff and the
homeowner be conducted before the court. Thisigimy was presumably added to level the
playing field between the homeowner and the watresented and financially sophisticated
servicer.

Second, in recognizing the potential for abuse tteat occur when a homeowner is
unrepresented by counsel, CPLR 3408(b) requirdsathahomeowner appearing without coun-
sel be considered to have made a motion to proasedpoor person under CPLR 1101. This
automatic designation permits the court to appoininsel in accordance with CPLR 1762.

Finally, in order to afford as much advice to homeers as possible, CPLR 3408(d)
requires that the specialized RJI filed by the dtosure law firms, which includes the
homeowner’s contact information, be sent to a Idalsing counseling agency “exclusively for
the purpose of making the homeowner aware of hgustunseling and foreclosure prevention
services and options available to theth.”

Failing to file the specialized RJI upon the filinfthe proof of service not only violates
Uniform Rule 202.12-a(b)(1); this practice also emdines the intention of the New York State

49 Sponsor's Memsupra note 22.

0 Even during the settlement conferences, mortgag@dification negotiations are usually conductedthoy

foreclosing plaintiff's servicetSee supraext accompanying notes 9-12.

1 SeeCPLR 3408(b). Although the New York State Legistatrecognized the need for homeowners to be

represented by counsel and added CPLR 3408(b) damagtee counsel in certain cases, this largely iredaan
unfunded mandated and most courts do not appoimsad during the settlement conference. Hon. Markillon,
The Newly-Enacted CPLR 3408 For Easing the Mortg&geeclosure Crisis: Very Good Steps, But Not
Legislatively Perfect30 Pace L. Rev. 855, 890-92 (2010).

2 CPLR 3408(b) (2010).
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Legislature to protect homeowners and reduce tmebeu of unnecessary foreclosures in New
York State. Without a specialized RJI, homeownerapproximately 87% of all foreclosure
cases filed in Brooklyn and Queéhso not receive the protections of the court ierafiting to
negotiate a mortgage modification. Instead, tHes®eowners must negotiate a loan modifi-
cation without the judicial oversight that the N&erk Legislature deemed critical in creating
the settlement conference part in the first place.

Furthermore, failure to filed the specialized Ruistrates access for approximately 87%
of homeowners in foreclosure to the advice of hogigiounseling and legal services organiza-
tions. The specialized RJI is the only way thatldiousing counseling agencies — organizations
equipped to assist homeowners with the mortgageifivatibn process — learn of a home-
owner’s need for help so that they might direcégah out to the homeown¥r. By requiring
that the specialized RJI include the homeownengaxd information and by providing it directly
to the housing counseling agencies, the New YoakeStegislature wanted to ensure that home-
owners learned of the services available to adbisin early in the foreclosure process.
Additionally, many housing counseling agencies hdivect relationships with New York City’s
legal services organizations and can connect tineebaner to legal assistance. Furthermore,
homeowners are often denied mortgage modificatfonsincorrect, inappropriate, or vague
reasons — reasons that could be made clear inghedf informed decisionmaking. At this
nascent stage of foreclosure litigation, acces$sdal services for these homeowners is critical.

Thus, the practice of failing to file the specializRJI with filing proofs of service makes
homeowners more vulnerable to the abuses of tivicses.

3 In November 2010, 187 foreclosure actions weet fin Brooklyn and 206 in Queens for a November

2010 total of 393. In March 2011, 529 foreclosactions were filed in the same boroughs (234 inoBiyn and
295 in Queens). Thus, between the two monthstad ¢ 922 foreclosure actions were filed in Brookland
Queens. SeeAppendices B, C, D & E. In terms of actions that atill awaiting an RJI filing, 157 cases filed in
November 2010 in Brooklyn have not moved forwaidk tases filed in November 2010 in Queens, 213sddsd

in March 2011 in Brooklyn, and 268 in March 2011Qumeens.Id. Thus, between the two months, a total of 805
foreclosure actions are sitting in limbo. Thisydes an average of 87% of all foreclosure filitigat are sitting in
limbo awaiting a settlement conference.

4 The foreclosing entity is required to provide ttmmeowner a list of at least five local housingrgeling

agencies when sending the 90-Day Pre-ForeclosuteeeNand when serving the summons and complage
RPAPL 88 1303 & 1304 (20103ee alscEMPIRE JUSTICE CENTER, The Foreclosure Prevention, Tenant Protection
and Property Maintenance Act of 20(eb. 2, 2010), 2 (on file with author). Althoutitese notices provide some
protection to homeowners, the New York State Legisk realized the importance of providing the khays
counseling agencies with homeowners’ contact infdiom so that those organizations could reach outhé
homeowner instead of waiting for homeowners to actnthem.
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Homeowners Suffer Economic Damages

The foreclosure law firms’ practice has econominsamuences for the homeowner. As
described in more detail in Part IV, a homeownen iforeclosure is subject to a number of fees
— late fees, repeated appraisal fees, repeate@nydpspection fees, and other fé&@sHome-
owners can seek a mortgage modification outsidbejudicial process, and many do. Delay is
costly to the homeowner. The Due Diligence Affidaasserts,nter alia, that all relevant
documents have been reviewed, yet practice hasrshiomt the foreclosing plaintiffs doot
always have the necessary files before filing timarsons and complaint and that their counsel
are actually forced to request these documits the homeowner. When the servicer loses
the homeowner’'s documents, requests more unnegesemuments, takes more than the
allowed time to review a homeowner for a modifioati or otherwise delays the process, the
homeowner has no leverage to force the servicgrdoess the modification application in a
timely manner, thereby avoiding foreclosure-reldtass.

If the action is in the settlement conference pad a servicer is unnecessarily delaying
the modification process, the court is able to bthe servicer to provide a modification offer (or
appropriate denial) by a certain date or othervW#® sanctions. Outside of the settlement
conference, the homeowner loses this importaneptioin and leverage. Unfortunately, for those
cases filed as of November 2010 in Brooklyn and €pse 87% of homeowners are unable to
avail themselves of the protections of the settl@menference.

As described in Part IV, as the foreclosure acsib® in limbo, the homeowner’s arrears
continue to grow through delinquent interest adsraad foreclosure-related fees charged to the
homeowner. At some point, these arrears reactpti@ where it is no longer economically
feasible to capitalize the arrears into mortgageifrcation. Thus, the foreclosure law firms’ re-
fusal to file specialized RJIs jeopardizes homeaw/radbility to obtain a mortgage modification.

VIlIl. Foreclosure Law Firms’ En Masse Failure to File RJIs
Will Create a Crisis in the Courts

Backlog of Settlement Conferences Could Overwheldlr@ady Vulnerable Court System

Eventually, the foreclosure law firms will file thJIs; this could be a month from now, a
year from now, or longer. While the Due Diligen&#irmation has presented an obstacle for
most of the foreclosure law firms, presumably ahs@oint they will adopt a strategy to deal
with the Affirmation so that cases can move forwar@nce this strategy is determined, New
York State’s foreclosure law firms will likely filehe backlog of RJIs in one fell stroke,
overwhelming an already vulnerable court system.

See supraext accompanying notes 31-34.
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In Brooklyn and Queens, the foreclosure law firrdstision to finally file RJls would
mean that the courts would be flooded with ovel0@,@ases that need to be scheduled for
settlement conferencé$.

This could not have come at a worse time for tee/Nork State Court System. Due to
a budget cut of $170 million, the New York Stateu@&System expects to layoff “hundreds” of
its 15,500 employees, some of which will includeitgersonnet’ Already, the New York
State Court System laid off all of its Judicial iHag Officers (JHOSs), retired New York State
judge or justices who work on a per diem basis sa@ng certain court matters. The compre-
hensive layoff of New York State’s JHOs has hadsproportionately adverse impact on fore-
closure settlement conferences because many of tHé®s oversaw the settlement conference
negotiations®

With severe budget cuts and staff layoffs, the N¥ovk State Court System will be
unable to handle the tens of thousands of casésvilhaneed settlement conferences scheduled
within the 60 days of the foreclosure law firmdirfy of the RJIS® The court system lacks the
capacity to handle what the foreclosure law firmesabout to thrust upon it.

IX. Recommendations

Although MFY’s investigation is preliminary and tber research is needed, the data
collected to date raises serious questions aborgabaratic loopholes in New York State’s
foreclosure settlement part process that have bgeically capitalized upon by foreclosure law
firms. The New York State Unified Court System @)ds responsible for implementing the
Legislature’s settlement conference mandate foun@RPLR 3408. To limit the damages in-
flicted upon homeowners by the foreclosure law §irgilatory tactics in filing RJIs — motivated
by the firms’ inability or unwillingness to attetst the truth of the facts alleged in the foreclesur
lawsuits they file -- UCS should expeditiously agkl the current backlog of residential
foreclosure cases awaiting settlement confereiicisstherefore recommended that UCS:

6 As described in more detail in note 53, a tothlP®2 actions were filed in Brooklyn and Queens in

November 2010 and March 2011, making 461 the aeeragnthly rate of foreclosure filings in Brooklymda
Queens. Given that the foreclosure law firms stobfiling RJIs beginning in November 2010, thereusrently a
nine-month backlog in scheduling settlement comfees. Thus, the number of settlement confererasthe
courts will need to schedule just for Brooklyn apdeens is approximately 4,149.

57 Thomas KaplanChief Judge Says Deal Will Require Hundreds of Hayim Court SystepN.Y.TIMES,
Mar. 29, 2011, at A28, available at http://www.nyis.com/2011/03/29/nyregion/29cuts.html.

8 Joel Stashenkdzroup of Hardworking Retired NY Judges Face LayNffy. LAWYER, Mar. 16, 2011,
available athttp://www.law.com/jsp/article.jsp?id=12024863484&8Ireturn=1&hbxlogin=1.

9 22 N.Y.C.R.R. § 202.12-a(c).
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(1)

(2)

3)

(4)

Schedule the current backlog of foreclosure caseserfsettlement conferences
in a timely fashion, with or without the filing of an RJI. New York State
Legislature sought to ensure the scheduling ofeseéint conferences early on in
the foreclosure process. The foreclosure law ficngrent inaction subverts that
goal: 82% of cases filed in November 2010 havetgemove forward in the
settlement conference part. While the foreclodave firms cause this current
crisis, the UCS can be the solution. This proeg@gequire that the UCS obtain
all the docket numbers for residential foreclosaggons filed in New York State
since November 2010. Whether the foreclosure liam has filed an RJI, the
UCS must schedule these settlement conferenceguaBly, CPLR 3408(a)
requires such action because it mandates thatdbg schedule a settlement
conference within 60 days of plaintiff's filing dhe proof of service. As noted
above, in the vast majority of cases, foreclosare firms file proofs of service
shortly after the filing of the summons and commiai

Require that the Due Diligence Affirmation be filedat the same time as the
summons and complaint.The rate of RJI filings in foreclosure cases plusted
with the Due Diligence Affirmation requirement. attrequirement — which was
initially adopted to restore the integrity of trerdclosure process — has been used
by foreclosure law firms to stall actions, damagenbowners, and threaten the
courts’ ability to handle foreclosures in a timethanner. However, by amending
Administrative Order #431-11 to require that theeliligence Affirmation be
filed with the summons and complaint, UCS can cumito guarantee that the
foreclosure papers upon which the court reliesaam@irate, while guaranteeing
that cases are timely moved to the settlement cemée part.

Require that all new residential foreclosure summos and complaints be filed
with a coversheet identifying the action as such ahlisting the homeowner’s
contact information. One issue that has emerged from this study is ithiat
extremely time-consuming and difficult to identifgesidential foreclosure
summons and complaints prior to filing of an RBirst, potential actions should
be identified by the notices of pendency filed ocogerty. From a review of these
notices, the listed index numbers can be crossaeted with the county clerk’s
docket book. By requiring that a coversheet idginig) the action as a residential
foreclosure be filed with the summons and compldiné UCS can maintain
accurate and timely statistics of the number oédtosure actions filed and better
anticipate potential demand for the settlement @@mices.

Require that county clerks submit the coversheet tahe Office of Court
Administration so settlement conferences can be setiuled within 60 days of
the filing of the summons and complaint. Because summonses and complaints
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(5)

(6)

are filed with the county clerk and RJIs with th€®® the coversheets that are
submitted to the county clerk should be providedediately to the OCA so that
the OCA can schedule a settlement conference wéiidays of the filing of the
summons and complaint. These conferences shoudhsluled whether or not
the foreclosure law firm has filed an RJI. As show this study, allowing the
foreclosure law firms to determine the schedulifgettiement conferences by
tying such a conference to the filing of the RJh aa@asily be used against
homeowners when it is to the foreclosure firms’dfén

Mandate that the court provide the coversheet to kwal housing counseling
agencies.Under CPLR 3408(d), the New York State Legisladeéermined that
early contact with housing counseling agencies cdwdlp homeowners avoid
unnecessary foreclosure and thus mandated thatotn® supply homeowner’'s
contact information listed on an RJI to local hogscounseling agencies. To
fulfill that goal of early contact with housing aweeling agencies, the court
should provide either the coversheet or the homeowrcontact information
listed on the coversheet to local housing coungelmencies.

Require that at the initial settlement conferenceif the foreclosure law firm
has not yet filed an RJI, it do so prior to the seand settlement conference
upon pain of automatic dismissal. Although it is important to move the
foreclosure action as quickly as possible intogélement conference part, UCS
should not ignore the RJI requirement. The RJbassa judge to the case so that
if the settlement conference fails, the case carvemback to the regular
foreclosure trial part. Additionally, UCS shouldtrforgo the $95 fee required
when filing an RJI. Thus, UCS should require ttosieclosure law firms file an
RJI no later than the second settlement conferemmn pain of automatic
dismissal.

The Office of Court Administration (“OCA”"), thedainistrative arm of the UCS, is likely unawaretioé

number of foreclosure actions that are in limboneen the filing of the proofs of service and tHm§ of the RJIs.
Because summonses and complaints in civil actioadiled with the county clerks — yet another divrs of the
UCS separate from OCA — OCA does not register Ximtence of a suit in its data system until aniRJiled. Thus
if an RJI has not been filed, there will be no recof the case in OCA’s online e-courts system labée at
http://iapps.courts.state.ny.us/webcivil/ecourtaMai
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Methodology

This preliminary investigation of the foreclosure law firms’ abuse of the Due Diligence
Affirmation was conducted by MFY from April 2011 through June 2011. The data is derived
from publicly available information located in the County Clerks’ Offices in Brooklyn and
Queens. Brooklyn and Queens were chosen because they remain the hardest hit counties in New
York City in terms of foreclosures.

MFY decided to analyze residential foreclosure filings in Brooklyn and Queens for three
different months: (1) November 2010, the first full month after the institution of the Due
Diligence Affirmation; (2) March 2011, a more recent month to determine if November 2010°s
data was only a short-term response to the Due Diligence Affirmation requirement; and (3)
March 2010 as a control date because these foreclosures were filed prior to the Due Diligence
Affirmation requirement.

Determining the number of residential foreclosure filings in each month was a two-step
process. First, MFY searched the “Judgment Docket and Lien Book™ located in the County
Clerks” Offices for each month to determine upon which properties notices of pendency were
filed. From that search, MFY was able to identify all foreclosure actions filed in each county
and obtain the index number for each foreclosure. Once MFY had these index numbers, it was
able to move to step two, reviewing the case files for each of these index numbers to determine if
they were residential foreclosures. Those identified as such were analyzed to determine whether
Rlls, answers, stipulations to discontinue or any other papers were filed. For each residential
foreclosure action identified, MFY possesses a copy of the Clerk of Court’s docket sheet.

For March 2010, MFY reviewed 864 residential foreclosure filings in Brooklyn and
Queens; for November 2010, MFY reviewed 393 residential foreclosure filings in Brooklyn and
Queens; and for March 2011, MFY reviewed 529 residential foreclosure filings. Overall, MFY

reviewed case histories for 1,786 residential foreclosure filings.



APPENDIX B



BROOKILYN FORECLOSURE CASES
November 1, 2010 through November 30, 2010

Foreclosure Cases/Activity: 187

Number of Answers filed: 42 (22%)

Number of RJI’s filed: 23 (12%)

Number of Discontinuances filed: 5 (3%)

Number of Cases that have Yet to Move Forward or Be Discontinued: 159 (85%)

Foreclosure Activity by Firm

® & & & & & ¢ & & 5 & O 8 » € S 0 0

Steven J. Baum, P.C. - 27 Cases (2 RJIs -- 7%)
Fein, Such & Crane, LLP - 38 Cases {1 RJIs -- 3%)

o AK.A. —Relin, Goldstein & Crane, LLP and Fein, Such, Kahn & Shepard, P.C.
Shapiro, DiCaro & Barak, LLP — 26 Cases (3 RJIs -- 12%)
Rosicki Rosicki & Associates, P.C. — 12 Cases (5 RJIs — 41%))
McCabe, Weisberg & Conway, P.C. — 20 Cases (I RJIs -- 5%)
The Dorf Law Firm — 16 Cases (0 RJI -- 0%)

Sweeny, Gallo, Reich & Bolz, LLP - 12 Cases {1 RII -- 8%)
Frenkel — 6 Cases (2 RJIs -- 33%)

Stein — § Cases (0 RJTs -- 0%)

Lynch — 4 Case (1 RJI -- 25%)

Alan Weinreb — 2 Case (1 RJIs -- 50%)

Jordan Katz — 1 Cases (0 RJIs - 0%)

Steine — 2 Cases (0 RJI -- 0%)

Berkman - 1 Case (0 RJT -- 0%)

Druckman Law Group — 2 Cases (0 RlIs -- 0%)
Davidson Fink LLP — 1 Cases (0 RJI -- 0%)
Sheldon May — 4 Cases (4 RJI -- 100%)
McGlinchey — 1 Case (1 RJ1-- 100%)

Roach — 1 Case (0 RJI -- 0%)

Knuckles - 1 Case (0 RIT -- 0%)

Dorfman — 1 Case (0 RJI -- 0%)

Masone — 1 Case (1 RJI -- 100%)

Last Reviewed on June 17, 2011
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APPENDIX C



QUEENS FORECLOSURE CASES
November 1, 2010 through November 30, 2010

Foreclosure Cases Filed: 206

Number of Answers filed: 59 (28%)
Number of RJI's filed: 26 (10%)
Number of Discontinuances filed: 14 (6%)

Number of Cases that have Yet to Move Forward or Be Discontinued: 166 (81%)

Foreclosure Activity by Firm
o Steven J. Baum, P.C. — 40 Cases (2 RJIs -~ 5%)
s Sweeny, Gallo, Reich & Bolg, LLP — 28 Cases (2 RJT -~ 7%)

o Fein, Such & Crane, LLP - 26 Cases (2 RJIs - 8%)

o AK.A.—Relin, Goldstein & Crane, LLP and Fein, Such, Kahn & Shepard, P.C.
Shapiro, DiCaro & Barak, LLP 25 Cases (4 R]IIs -~ 16%)
McCabe, Weisberg & Conway, P.C. — 19 Cases (6 RJIs - 32%)
The Dorf Law Firm - 19 Cases (1 RJT -- 5%)

Stein — 5 Cases (0 RJIs -- 0%)

Frenkel — 6 Cases (0 RJIs -- 0%)

Rosicki Rosicki & Associates, P.C. — 7 Cases (4 RJIs — 57%)
Jordan Katz — 4 Cases (0 RJIs -- 0%)

Pincus— 1 Case (0 RJIs -- §%)

Gess, Gess — 1 Case (0 RJIs -- 0%)

Berkman — 3 Case (1 RIT -- 33%)

Delbello — 1 Case (0 RJIs -~ 0%)

Alan Weinreb — 5 Case (1 RJls -- 20%)
Druckman Law Group — T Cases (0 RITs -- 0%)
Davidson Fink LLP -2 Cases {1 RJ1 -- 50%)
Roach — 1 Case (0 RJI -- 0%)

Steine — 2 Cases (0 RJIT -- 0%)

Solferino — 1 Case (0 RJI -- 0%)

Sankel — 1 Case (0 RJI -- 0%)

Sheldon May — 1 Case {1 RIT --100%)
Schlesingert — 1 Case (1 RJI -~ 100%)

* & & & & & &+ & 0

Last Reviewed on June 17, 2011
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APPENDIX D



BROOKLYN FORECLOSURE CASES
March 1, 2011 through March 31, 2011

Foreclosure Cases/Activity: 234

Number of Answers filed: 38 (16%)
Number of RJI's filed: 21 (9%
Number of Discontinuances filed: 0 (0%)

Number of Cases that have Yet to Move Forward or Be Discontinued: 213 (91%)

Foreclosure Activity by Firm
s Steven J. Baum, P.C., — 30 Cases (6 RJIs -- 20%)

e Fein, Such & Crane, LLP - 35 Cases (1 RHs -- 3%)
o A.K.A. —Relin, Goldstein & Crane, LLP and Fein, Such, Kahn & Shepard, P.C.

Shapiro, DiCaro & Barak, LLP - 36 Cases (3 RJIs -- 8%)
Rosicki Rosicki & Associates, P.C. — 38 Cases (5 RJIs — 13%)
McCabe, Weisberg & Conway, P.C. — 15 Cases (0 RJIs - 0%)
The Dorf Law Firm — 23 Cases (0 RJ1 -- 0%)

Frenkel — 8 Cases (1 RJls -- 13%)

Stein — 7 Cases (1 RIls -- 14%)

DeRose — 4 Cases (0 RJ1 -- 0%)

Alan Weinreb — 6 Case (0 RITs -- 0%)

Jordan Katz — 1 Cases (0 RJIs -- 0%)

Steine — 8 Cases (0 RJ1 -- 0%}

Berkman — 3 Case (0 RH -- 0%)

Druckman Law Group - 3 Cases (0 RJIs ~- (%)

Davidson Fink LLP — 1 Cases (0 RJI -- 0%)

Stagg — 2 Cases (1 RJT-- 50%)

Harris Chesworth — 1 Cases (0 RJ1 -- 0%)

Schiller — 2 Cases (0 RIT -- 0%)

Platzer — 1 Case (0 RI -~ (%)

Weisberg — 2 Case (0 RJL -- 0%)

Sheldon May —1 Cases (0 RJI -- 0%)

Cohn & Roth — 1 Cases (1 RJT - 100%)

Roach — 1 Case (0 RII -- 0%)

Kriss — 1 Case (0 RJT-- 0%)

David Rosenblum — 1 Case (1 RJI -- 100%)

Jaspan — 1 Case (1 RJI -- 100%)

Hiscock — 1 Case (0 RJI -- 0%)

Graham — 1 Case (0 RJT -- 0%)

Last Reviewed June 17, 2011
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APPENDIX E



OUEENS FORECLOSURE CASES
March 1, 2011 through March 31, 2011

Foreclosure Cases/Activity: 295

Number of Answers filed: 59 (20%)
Number of RII's filed: 24 (4%)
Number of Discontinuances filed: 2 (1%)

Number of Cases that have Yet to Move Forward or Be Discontinued: 269 (91%)

Foreclosure Activity by Firm

e Steven J. Baum, P.C. — 62 Cases (0 R]Is ~- 0%)

» Fein, Such & Crane, LLP - 56 Cases (2 RJls -- 4%)

o A.K.A.—Relin, Goldstein & Crane, LLP and Fein, Such, Kahn & Shepard, P.C.
Shapiro, DiCaro & Barak, LLP — 36 Cases (2 RITs -- 6%)
Rosicki Rosicki & Associates, P.C. — 35 Cases (8 RJIs — 23%)
McCabe, Weisberg & Conway, P.C. - 33 Cases (0 RJTs - 0%)
The Dorf Law Firm — 16 Cases (0 RJI -- 0%)

Fenkel — 9 Cases (0 RJIs -- 0%)

Steine — 5 Cases (0 RIls -- 0%)

DeRose — 5 Cases (2 RJIL - 40%)

Alan Weinreb — 7 Case (0 RJIs -- 0%)
Jordan Katz — 4 Cases (0 RJIs - 0%)

Stein — 4 Cases (0 RJ1 -- 0%)

Berkman — 3 Case (1 RJI -- 33%)
Druckman Law Group — 3 Cases (0 RJIs -- (%)
Stagg — 2 Cases (1 RJI -- 50%)

Sheldon May — 2 Cases (2 RJI -- 100%)
Cohn & Roth — 2 Cases (2 RJT - 100%)
Sweeny, Gallo, Reich & Bolz, LLP — 1 Cases (0 RJI -- 0%)
Davidson Fink LLP — ] Cases (0 RJT -- 0%)
Roach - 1 Case (0 RIJT -- 0%)

David Rosenblum — 1 Case (0 RJI -- 0%)
Schelsinger — 1 Case (0 RJIs -- 0%)
Weltman — 1 Case (0 RJI - 0%)

Hiscock — 1 Case (0 RJI - 0%)

Knuckles — 1 Case (0 RJI -- 0%)

Linda Donato — 1 Case (0 RI1 -- 0%)
Solomon Siris — 1 Case (0 RJI -- 0%)
Herzfeld — 1 Case (0 RJ1 -- 0%)

Last Reviewed on June 17, 2011
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