After a Decade of Litigation, Relief for New York City

Adult Home Residents

By Jota Borgmann

Introduction

On July 23, 2013, adult
home residents in New
York City reached a land-
mark settlement with New
York State. The settlement
ensures that thousands of
residents of 23 large adult
homes will have the oppor-
tunity to live in their own
homes with the services
they need to succeed and be
part of their communities.

The settlement follows nearly a decade of litigation
in a related case, Disability Advocates, Inc. v. Paterson
(“the DAI case”). A new class action, O"Toole v. Cuomo,
was brought by residents of three adult homes on
behalf of approximately 4,000 residents citywide. The
plaintiffs alleged that New York State unnecessarily
segregates people with mental illness in adult homes
in violation of the Americans with Disabilities Act
(“ADA"). The United States Department of Justice filed
a related case and joined in the settlement.

This article provides a brief history of adult homes
in New York State and the work of the Adult Home
Advocacy Project at MFY Legal Services, Inc. (“MFY”).
It then describes the litigation history of the DAI case
and background on the O'Toole settlement. Finally, it
describes the OToole settlement’s provisions in detail
and its current procedural status.

The History of Adult Homes

Adult homes are intended to house individuals
who “are by reason of physical or other limitations
associated with age, physical or mental disabilities or
other factors, unable or substantially unable to live
independently.” New York Social Services Law § 2(21).
Adult homes were originally envisioned as housing for
seniors who needed assistance with activities of daily
living, but not skilled nursing care. With the advent of
the deinstitutionalization movement—the movement
of people with mental illness out of state hospitals—
adult homes became the default alternate housing. This
effectively resulted in “transinstitutionalization”? of
people with mental illness because adult homes share
many of the characteristics of psychiatric wards.

Adult homes are typically large, segregated, isolat-
ed places with regimented schedules, lines for receiv-
ing medication and allowances, and little autonomy or
privacy.? Their institutional conditions and inadequate
services were described in reports beginning in the
1970s.? A decade later, the New York Commission on
Quality of Care and Advocacy for Persons with Dis-
abilities (the “CQC")* reported that the conditions in
adult homes jeopardized residents’ safety and health.’

In 1992, MFY founded its Adult Home Advocacy
Project, which provides free legal services to adult
home residents throughout New York City. Using a
lawyer-organizer model, MFY began working col-
laboratively with Coalition of Institutionalized Aged
& Disabled (“CIAD") to reach out to adult home resi-
dents. Through outreach and know-your-rights train-
ings, MFY and CIAD were able to identify systemic
problems that could be addressed through organizing
or legal advocacy. MFY began representing residents in
cases addressing poor conditions, financial abuses, and
other civil rights violations. The most egregious viola-
tions are exemplified by the Leben Home case, which
MFY litigated on behalf of 17 residents who were sub-
jected to unnecessary prostate surgery as a result of a
fraudulent Medicaid-billing scheme.®

In 2002, the New York Times published a Pulitzer
Prize-winning series of articles about the squalid condi-
tions and rampant exploitation occurring in New York
City adult homes.” In response to the series, Governor
George Pataki convened an “Adult Care Facilities
Workgroup” consisting of mental health advocates and
professionals, adult home operators, and state officials.
The Workgroup found that many residents could live
in more integrated housing settings and recommended
that the State create more community housing. Specifi-
cally, it found that 12,000 people with mental illness
resided in adult homes in New York State and that at
least 50% could reside in more integrated settings.® In
response to the Workgroup recommendations, the State
enacted a budget providing some funding for 100 to
900 community housing beds that required dollar-for-
dollar local matching funds.’

Prior Litigation: Disability Advocates, Inc. v.
Pataki
In 2003, Disability Advocates, Inc. (“DAI”),"" a

nonprofit protection and advocacy organization, sued
the State on behalf of people with serious mental illness
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residing in large, “impacted”! adult homes in New
York City or at risk of placement into such homes.!? It
alleged that the State had discriminated against people
with mental illness in violation of the ADA and Section
504 of the Rehabilitation Act by unnecessarily segregat-
ing them in large adult homes in New York City. DAI
alleged violations of the “integration mandate” of the
ADA and Rehabilitation Act. The integration mandate
was articulated in the Supreme Court’s decision in OI-
mstead v. L.C.13 In Olmstead, the Supreme Court ruled
that, under the ADA and Rehabilitation Act, states are
required to provide services to people with disabili-
ties in the most integrated setting appropriate to their
needs.

The DAI case went to trial in 2008. Over 18 days, 52
witnesses testified and over 300 exhibits were admitted
into evidence. The district court held that the defen-
dants violated the ADA and the Rehabilitation Act.'*
The court found that virtually all adult home residents
were qualified to receive services in supported hous-
ing, which it found to be a much more integrated set-
ting. The Department of Justice intervened during the
remedy phase of the case and the court ultimately or-
dered the State to transition every adult home resident
with mental illness who qualified for and wanted sup-
ported housing over three years.

The State then appealed the case to the Second
Circuit and arguments were heard in December 2010.
In February 2011, the Second Circuit stayed the district
court’s remedial order. In April 2012, the Second Cir-
cuit ruled that DAI lacked standing, and that the inter-
vention by the United States of America as a plaintiff
after the liability phase of the action did not cure DAI's
lack of standing. Nonetheless, the Second Circuit did
not question the district court’s findings.

Settlement of the New Class Action O‘Toole v.
Cuomo

After the Second Circuit issued its decision, nego-
tiations began almost immediately between counsel
for the adult home residents, the United States, and the
State. Negotiations lasted until July 2013 when a settle-
ment agreement was executed.!® The named plaintiffs
brought the action on behalf of a class of “all individu-
als with serious mental illness who currently, or who
may in the future, reside in impacted adult homes in
New York City with more than 120 beds.” The class ac-
tion complaint and settlement agreement were filed si-
multaneously, the case was deemed related to the DAI
case, and the same district court judge, Judge Nicholas
Garaufis, was assigned to the matter.

The State agreed to fund at least 2,000 units of sup-
ported housing for adult home residents, and more if
needed. Every adult home resident who qualifies will

have the choice to move to community housing within
five years. Supported housing is an apartment in the
community that comes with rent assistance and sup-
port services. Residents can live alone or with room-
mates if they choose. The support services may include
visits from case managers or help with moving, health
care, shopping, medication, or personal care.

In addition to community housing, the other major
provisions of the settlement include: “in-reach” to adult
home residents to ensure they are able to make an in-
formed choice about their housing options; individual
assessments of adult home residents that emphasize
self-determination of the resident and community in-
tegration; continued access by adult home residents to
community health services that ensure their success in
transitioning to community living, including services
covered by Medicaid; an independent reviewer, Clar-
ence Sundram, to oversee the implementation of the
settlement and regular reporting on its progress by the
State; and court enforceability of all settlement terms.

In November 2013, the court granted preliminary
approval of the settlement and scheduled a fairness
hearing for January 9, 2014, in which class members
were afforded the opportunity to tell the court their
views of the settlement. Dozens of adult home resi-
dents from adult homes throughout New York City
came and spoke at the fairness hearing and there were
more than 200 written submissions from residents to
the Court. The comments on the settlement were over-
whelmingly supportive. Residents described the condi-
tions in their adult homes as “infantilizing” or like a
“psychiatric ward.” They described the ill treatment
they sometimes received from staff or how they felt like
a “second-class citizen” or “domestic farm animal.”
And many spoke of their strong desire to live on their
own, take care of themselves, and be in charge of their
lives again.

Next Steps

On March 17, 2014, the district court approved the
settlement. Supported housing providers have already
begun in-reach in three adult homes in Coney Island
under contracts awarded by the State to fund 1,050
units of supported housing.
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