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INTRODUCTION

According 1 a 2002 New York City Department of Healch and
Mental Hygiene Community Health Survey, approximately 381,000
New Yorkers suffer from some form of serious mental illness.! The New
York City Department of Aging indicates that, according to the 2000
Census, there are over 930,000 persons over age 65 living in New York
City.? This number does not include those living in “group quarters,” a
category that includes nursing homes and other institutions.> Thus,
large numbers of individuals in New York City who are afflicted with
mental illness or who are over age 65 are at risk of being sued in pro-
ceedings in the Housing Part of the Civil Court of the City of New York
{the Housing Court) in the event of nonpayment of rent or allegations
of activities that could jeopardize their tenancies.

individuals with mental illness and individuals suffering from age-
related infirmities may experience greac difficulty negotiating the Hous-
ing Court system. The system has strict procedural requirements, lacks a
right to assigned counsel, yer has a mandate to summarily process cases.

* Jeanette Zelhof is the Deputy Director and Managing Attorney at MFY Legal Services,
inc. Andrew Goldberg is a Supervising Arrorney at MFY Legal Services, Inc, Hina Shamst was
a Staff Ariorney at MFY Legal Services, Ine. during the writing of this asticle. The authors wish
1o thank Elise Brown and Dinah Luck for research assistance.

 New Yorx City DEpARTMENT OF Heatte anD MentTaL Hycineg Dvision or
MenTaL HYGIENE, PREVALENCE AND CosT EsTIMATES OF PsYCHIATRIC AND SuBsTANCE UsE
DIsoRDERS AND MENTAL RETARDATION AND DEVELOPMENTAL D1saABILiTIEs v NYC 9, gpail-
able ar hepd fwww.aye.goviheml/doh/downloads/ pdffmh/mh-2003prevalence. pdf (last visited
Apr. 24, 2005).

2 New Yosk Crry DEPARTMENT OF AGmNG, Quick Facts on THE FLperLy 1N NEW
York Crry, available ar huip:/fwww.nyc.goviheml/dfta/pdfiquickfacts. pdf (last visited Apr. 24,
2005),

3 Por the definition of “group guarters” see U.S. Census BUREAU, SELECTED APPENDINES:
2000: SuMmary Sociar, Economic anp Housing CraracTERISTICS {2003), at B-13, zuaila-
ble ar hutp:/Fwww.census.gov/population/cen2600/phe-2-a-B.pdf (last visited Dec. 16, 2004).

# For the reader’s ease and for consistency, we refer co “plaindff’ and “defendant” in this
article although in a summary proceeding, such as in the Housing Coust, the corsect nomencla-
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Individuals with diminished capacity, without understanding the legal
consequences of their consent, have easily been pressured into signing
agreements that give judgments and warrants to landlords. These indi-
viduals may also be more susceptible than other litigants to the pressure
on Housing Court judges to expeditiously process summary proceed-
ings. They may also be adversely impacted by the Housing Court’s hec-
tic environment,” where, often, little time is allowed for inexperienced
defendants to fully comprehend the issues despite the enormity of the
rights at stake. On the occasion of the 30th Anniversary of the Housing
Court, this article examines the statutory and jurisprudential bases for
protections curtendy in place for litigants with diminished mental ca-
pacity. This article also suggests improvements, including accommoda-
tions pursuant to the Americans with Disabilities Act of 1990 (the
ADA)® and a right to counsel, so that the Housing Court can better
serve and protect the tights of litigants with diminished capacity.

The article is based on the experiences of attorneys in the Mental
Health Law Project and the Aduit Home Advocacy Project of MFY Le-
gal Services, Inc. (MFY) in the Housing Courts in the five boroughs of
New York City. MFY has provided free civil legal services to low-in-
come New Yorkers since its founding in 1963. Originally a unit of
Mobilization for Youth, a social welfare organization on Manhattan’s
Lower East Side, MFY was incorporated as a separate not-for-profit law
firm in 1968. In 1983, the Mental Health Law Project of MFY was
created to provide advocacy services and legal representation to persons
with psychiatric disabilities throughout New York City. In 1994, the
Adult Home Advocacy Project was created to focus on the righes of
disabled residents of adult homes (known as “board and care homes”
outside New York State) citywide. In these projects, MFY’s staff repre-
sents persons in, among other matters: housing, Supplemental Security
Income/Social Security Disability (SSI/SSD) benefits, public assistance,
Medicaid, and civil rights issues. MFY’s work enables persons with

mental illness to avoid homelessness and hospitalization. In addition, it
~ enables such persons to remain in the community by ensuring the pres-

mre is to refer to “petitioner” and “respendent.” We have not, however, changed “petitioner”
and "respondent” when used in 1 quote. _ :
5 See generally Paris R. Baldaccl, Assuring Access o Justice: The Role of the Judge in Assisting
Pro Se Liriganys in Litigaring Their Cases in New York Cirys Housing Court, 3 Carpozo Pus. L.,
Por'y & Errics ], 659 (2006} {describing challenges faced by pro se litigants, not necessarily
with diminished capacity, in Housing Court).
& Americans with Disabilities Ace of 1990, 42 U.S.C. §§ 12101-12213 (1994).
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ervation of income streams and affordable housing, including private
apartments, public housing and supportive housing. The staff of the
Mental Health Law Project and the Adult Home Advocacy Project train,
advise and represent thousands of persons with disabilities cach year.

Part T of this article describes the evolution of society’s understand-
ing of people with mental illness and their capacity to make decisions, as
well as the reflection of that evolution in more flexible and enlightened
legislation and jurisprudence. This section reviews how New York's leg-
islarure and its courts have applied the state’s long-standing commic-
ment to rigorous protection of the mentally ill, culminating in the
passage of the guardian ad litem provisions of the Civil Practice Law and
Rules (CPLR) in 1962. Part I also describes the provisions of the ADA
that, as recently interpreted by the United States Supreme Court, guar-
antee equal access to courts for litigants with disabilities.

Part I1 assesses the implementation and adequacy of the guardian
ad litem provisions of the CPLR. It describes the obligation of a party
to inform the court if the party is aware that another liigant has dimin-
ished capacity. This section also describes the court’s own obligation to
be diligent in determining whether a litigant requires the appointment
of a guardian ad litem to protect his or her rights in a proceeding. Part
IT lays out the standards for appointment of a guardian ad fitem, making
it clear thar a judicial declaration of incompetence is not necessary; in-
stead, the standard requires that the litigant be “incapable of adequately
prosccuting or defending” his or her rights.” The obligations of the
guardian ad litem and the court after the guardian is appointed are also
discussed in this section. Importantly, this article shows that despite the
Housing Court practices to the contrary, guardians ad fitem do not have
the authority to settle cases on behalf of a ward; only the court may
authorize a settlement after adequate inquiry into its bases and terms.
Part II includes recommendations for better implementation and en-
forcement of the guardian ad flitem provisions of the CPLR.®

Part 11T of this article sets forch a series of recommendations that
would bring the Housing Court system into better compliance with its
obligations under the ADA. These recommendations include accom-

7 NY. CRLER.§ 1201 {2064),

& Francis [, Clark, Esq., Director, Guardian Ad Litem Program, Civil Court of the City of
New York, projects that in 2004, 1,200 requests for guardians ad [izem will have been made.
Mr. Clark estimated thar 85-90% result in the appointment of a guardian ad fitem. Telephonc
interview with Franéis J. Clarke, Director of Guardian Ad Litem Program, Civil Coult of the
City of New York (Dec. 20, 2004) (notes on file with authors),
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modations that would identify litigants with diminished capacity at the
earliest stages of a Housing Court proceeding as well as a variety of other
accommodations that would assist such litigants to access the court sys-
tem in order to adequately defend their rights. Part Il concludes with
the recommendation that counsel be appointed for the Housing Court
litigants with diminished capacity in order to ensure equal access to the
court system.

1. BackarounD: Societal DEVELOPMENTS REFLECTED
IN STATUTES AND CasE Law

A Societal Developments: Evolution Of Understanding
Of Mental liness

Society has long grappled with the challenge of providing housing
and social services for those with diminished capacity. Until the middle
of the twentieth century, people with severe mental disabilities were
largely restricted to living in mental institutions apart from the rest of
society. With developments in the clinical treatment of mental illness
by the middle of the twentieth century, and the advent of medications
such as antipsychotic drugs designed to minimize the adverse symptoms
of various types of mental illness, individuals with disabilities became
more able to live on their own in community settings. With these de-
velopments came a more enlightened attitude toward people with
mental illness and a public policy that encouraged integration into all
aspects of society. Specifically, in New York State, these developments
led to a policy of “deinstitutionalization” with the goal of reintegration
of these individuals into the community.

One societal effect of these developments is that large numbers of
individuals with mental illness (and/or advanced age), by dint of their
living in the community in apartments, single room occupancy hotels,
or housing where support services are provided, are subject to the juris-
diction of the Housing Court in the event of a breach of their contracts
with landlords. When these individuals come before the Housing
Court, the court has a responsibility to ensure the protection of their
rights and to comply with federal law to accommodate them. This is
concededly no easy task: “[c]apacity is the black hole of legal ethics.™

? Peter Margulics, Access, Connection, and Vaice: A Contextual Approach to Representing Se-
nior Civigens of Questionable Capacizy, 62 ForbHam L. Rev, 1073, 1082 (1994).
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The capacity of a person with a psychiatric disability is not casily
ascertained and can require a complex inquiry. For example, a person
diagnosed with schizophrenia who presents himself bizarrely might be
capable of “adequately defending” himself in the proceeding. On the
other hand, an individual diagnosed with depression who presents him-
self as composed and acts in a socially appropriate manner may, in fact,
be unable to do more than “present himself” in the court. Such a per-
son may be clinically unable to do anything to defend himself, even
taking an action as simple as calling the local Social Security Adminis-
tration office to replace a lost check. To further complicate matters,
cach of these individuals may be capable only for a certain period of
time, or may be capable only for certain purposes. Medication can
bring about degrees of wellness, but degrees of incapacity may still exist
or sporadically occur, given the episodic nature of the symproms of
mental illness.

Well before 1962, New York’s legislature and its courts recognized
the obligation to protect the rights of those with diminished capacity.
The implementation of the obligation focused on whether individuals
were competent or not.'® In 1962, in response to developing under-
standings of the complexities of protecting people with varying degrees
and symptoms of mental illness, New York’s legislature enacted CPLR
Article 12. CPLR Article 12 permitted the appointment of a guardian
ad liten and did away with the stark distinction between the protections
afforded to those deemed to be competent and those adjudged to be
incompetent.

B.  Judicial and Legislative Developments In New York:
CPLR Article 12 And Its Background

Both New York courts and the state’s legislature have long recog-
nized the need to protect the rights of individuals with diminished
mental capacity. As early as 1903, the Court of Appeals stated in Wi
ster v. Armfield that “[i]ncompetent persons become the wards of the
court, upon which a duty devolves of protection both as to their persons
and property. This duty is not limited to cases only in which a commic-
tee has been appointed, but it extends to all cases where the fact of
incompetency exists. .. .""* The Court of Appeals’ protective language
in the Wirster case was used in subsequent early cases to protect the

10 See NUY. Civ. Prac. AcT § 207 {1922); Wurster v, Armfield, 175 N.Y, 256, 262 (1903),
1 Whrster, 175 NY. at 262,
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interests of individuals whose competency was at issue.'* Similatly,
§ 207 of the Civil Practice Act, a precussor to the current protections of
CPLR §§ 1201-1203, provided that:

The supreme court may appoint a guardian ad fitem or special guard-
ian for an infant or an incompetent person, at any stage in any action
or proceeding, when it appears to the court necessary for the proper
protection of the rights and interests of such infant or incompetent
person and fix the fees and compensation of such guardian, excepr
when it is otherwise expressly provided by law.'?

There are few reported cases interpreting or applying Civil Practice Act
§ 207, except in the context of determining payments to a guardian 2d
litem appointed under the provision. Rather, the early cases focus on
other protective legislation, which required that actions disposing of a
mentally disabled person’s interest in real property could only be taken
by application to a court.** The required application could be made
either by a “committee of the property” of the incompetent person ot by
“any relative or other person” on behalf of the incompetent person.'”

32 Se, e.g., Martin v. Teachers’ Ret. Bd. of City of N.Y., 54 N.Y.5.2d 245 {App. Div. 1945)
(holding that the court’s duty to protect incompetent persons and their property extended even
where no committee had been appointed so that bargains or contraces detrimental to his estate
made by the incomperent person before adjudication of incompetence and appointment of com-
mittee were voidable); Jr re Harleavy's Estate, 36 N.Y.8.2d 700 (NLY. Sur. Cr. 1943) {accepting
as evidence of incomperence an individual's incarceration in & mental institution and, even
where no adiudication of incompetency had been made or committee appointed, permitting the
individual’s special guardian to file objections on her behalf to trust account adjusrments by
LFUSE EXECUTOTS).

13 NY. Crv, Prac. AcT § 207 (2005). In addition, § 208 of the Civil Practice Act provided
that:

In the case of a defendant judicially declased to be incomperent ro manage his affairs,
in consequence of lunacy, idiocy or habitual drunkenness, and for whom a commitree
has been appointed, where the court, in its opinion, has reasonable ground ro believe
that the interest of the committee is adverse to that of the defendant, or that for any
reason he is not a fit petson to prorect the rights of the defendant, the court, with or
without application therefore and in the defendant’s incerest, by order made ar any
stage of the action, may appoint a special guardian ad litem to conduct the defence for
the incompetent defendant, to the exclusion of the commitiee, and with the same
powers, and subject to the same liabilities, as a committee of the property.
N.Y. Cv. Prac. AcT § 208 {2005).
14 NY, Crv. Prac. AcT §% 1388-1394 (1939).

13 NY. Crv. Prac, Act § 1389 (19395
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Before the application could be granted, a committee of the property
had to be appointed.*®

Significantly, both this early legislation and the case law focused on
the mental competence of a litigant as opposed to the individual’s ability
to adequately defend or prosecute his or her rights in a proceeding, re-
gardless of the extent of mental illness. Additionally, until the late
1950s, courts generally presumed mental competence on the part of an
individual untl that person was judicially adjudicated an incompetent.'”
A committee or guardian would only be appointed to protect the prop-
erty rights of the individual upon adjudication of that individual’s in-
competence.’® In practice, though, courts applied the protective policy
of Waurtzel by vacating agreements made by a person with mental illness
before adjudication of his or her incompetence.’

In Anonymous v. Anonymous,*® one of the few cases to discuss the
standards for appointment of a guardian ad fitem pursuant to Civil Prac-
tice Act § 207, the court provides a possible reason for the scarcity of
cases under that section. According to the court, there was “widespread
misconception” of the “distinction between the rights and powers of a
person for whom a committee has been appointed and those of one who
has not been judicially declared to be incompetent.” The coure
ascribed this confusion to the “inaccurate use of the term ‘incompetent’
to refer to a person of unsound mind who has not been adjudicated

- incompetent,” and noted that “[a] certification that a person is af-
flicted with a mental disease requiring care and treatment is not the
same thing as an adjudication that he is incompetent to manage himself

16 NY. Civ. Prac, Act § 1391 {1939}

17 See, eg., [n re Palestine’s Estare, 270 N'Y.S, 844 (N.Y, Sur. Ct. 1934); NY. Crv. Prac,
AcT § 236 (2005) ("A party who is of full age may prosecute or defend a civil action in person
ar by artorney unless he has been judicially declared 1o be incompetent to manage his affairs.”).

18 See, e.g., New York City Housing Authority v. Pena, 123 N.Y.5.2d 62, 66 (N.Y. Mun. Ct.
1953) ("It is well established tha the conrts have no power to appeint a special guardian on
behalf of a person who, although dpparendy incompetent to handle his affairs, has nat been
judicially adjudicated an incomperent,”), _

19 See, eg. Lee v. New York, 64 N.Y.S.2d 417, 424 (NY. Cr, CL 1946) ("I}t has been
uniformly determined that a person of tnseund mind, but noc judicially dectared incompetent
may sue and be sued in the same manner a3 any ordinary member of the community, with the
proviso poted in Wirster v. Armfield” that courts have 2 duty to protect incompetent persons
regardiess of whether a commitee had been appointed (citarion omitced)),

*® Anonymous v. Anonymous, 162 N.Y.5.2d 984 {App. Div. [957).

21 :

22 Id. at 986.
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ot his affairs.”?® The court approved the appointment of a guardian ad
fitem for a defendant who had not been adjudicated incompetent based
on “a determination of the fact that the state of the record indicates a
necessity for the court to intervene for the party’s protection.”

Subsequently, in the seminal 1958 case Sengstack v. Sengstack,” the
court of appeals held that a judicial adjudication of incompetence was
not necessary prior to the appointment of a guardian ad litem because
the existence of the judicial adjudication procedure “does not mean that
the courts shut their eyes to the special need of protection of a litigant
actually incompetent but not yet judicially declared such. There is a
duty on the courts to protect such litigants.”* Therefore, the court in
Sengstack found that the lower court appropriately performed this duty
when it appointed a guardian ad litem pursuant to §§ 207 and 208 of
the Civil Practice Act to investigate and report to the court the steps
necessary to protect the interests of a plaintiff with diminished mental
capacity.”

Tn 1962, the state legislature formalized the approach taken by the
court in Sengstack through enactment of Article 12 of the CPLR, which
governs the appointment, role, and compensation of guardians ad litem
for those with diminished mental capacity.” CPLR Article 12 consoli-
dated similar provisions that had previously been scactered in various
sections of the Civil Practice Act.?” One important difference berween

253 Id, at 987.
24 Jd at 988,
25 Sengstack v. Sengstack, 176 N.Y.5.2d 337 (1958).
26 Jd. at 342.

27 Id. at 342-43.

28 NY. CPLR As 12 (1962). CPLR Anicle 12 also governs guardians ad lrem for
infants and conservatees. This article focuses on the provisions as they relaze t persons with
diminished mental capacity. Minor clarifying amendments were made to subsecrions of CPLR
Articie 12 in 1974, 1981 and 1986. With one exception, these changes did not substansively
alter the provisions. The one substantive change was to Article 1201, which, as originally en-
acted, permiteed the appeintment of a guardian ad lizem for an “adult defendant incapable of
adequarely protecting his rights.” N.Y. CP.LR. § 1201 (1962) (emphasis added). This led to
the question of whether courts had the power t appoint a guardian ad lizem 1o prosecute an
action. in Lisbowitz v. Hunter, 257 N.Y.5.2d 434 (NY. Sup. Ct. 1965), the court found thar it
did. This view was adopted by New Yorlds legislature, which amended section 1201 to provide
that a guardian ad fiters may be appointed for “an adult incapable of adequately prosecusing or
defending his rghs” NY. CP.LR § 1201 {1968} (emphasis added). See also Fales v, Stare,
438 MN.Y.5.2d 449 (MY, Ct. CL. 1981) (describing development of law leading to 1968 amend-
ment to N.Y. CP.LR. § 1201).

29 See Lichowitz, 257 N.Y.8.2d at 437 (quoting WamNsTRIN £T AL, 2 NEw Yorx CiviL
Pracrice 9 1202.01) {“CPLR 1202(a) conselidares the scattered provisions relating to appoint-
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the Civil Practice Act and Article 12 is that the 1962 provisions specifi-
cally clarify that a guardian ad litem shall be appointed for a person not
judicially declared incompetent, but who nevertheless is not capable of
adequately prosecuting or defending his or her rights:

§ 1201. Representation of infant, incompetent person or conservatee.
Unless the court appoints a guardian ad fizem, . . . a person judicially
declared to be incompetent shall appear by the committee of his prop-
erty, and a conservatee shall appear by the conservator of his property.
A person shall appear by his guardian ad fitem if he is . . . [a] person
judicially declared to be incompetent, or a conservatee as defined in
section 77.01 of the mental hygiene law and the court so directs be-
cause of a conflict of inrerest or for other cause, or if he is an adult
incapable of adequately prosecuting or defending his rights.

According to the Advisory Commitree Notes to CPLR § 1201:

The last phrase of the last sentence of this section requires that a de-
fendant, other than an infanc or judicially declared incompetent, who
is incapable of adequately protecting his rights be represented by a
guardian ad litem. Under former law, such a defendant’s interests were
protected in essentially the same manner. CPA § 226(1) permitted a
court to order that a copy of a summons also be delivered 1o a desig-
nated person and after such an order is made service is not complete
until a copy of the summons is so delivered. The designated person is
required to examine the case and protect the rights of the defendant
until and unless a special guardian is appointed. RCP- 44. In reality,
the designated person is a special guardian.™

CPLR § 1202 sets forth the categories of people who may make a
motion for appointment of a guardian ad litem, and the nortice and
consent requirements for such a motion:

§ 1202. Appointment of guardian ad litem. (a) By whom motion
made. The court in which an action is triable may appoint a guardian

ment of a guardian ad lrem thar appeared in §§ 202, 203, 207 and 208 of the Civil Practice Act
and nile 39 of the Rules of Civil Pracrice. It applies to all guardians wd firem.”).

30 NY. CPLR. § 1201 (2004).

31 NY. C.P.L.R. § 1201 advisory consmittee’s notes. ‘The advisory committee notes clarify
that a guardian ad fitem could be appointed even if there is a committee for a person judicially
declared incompetent if, for example, the Committee “has an adverse interest” or “'for other
cause,’ such as the fact that the guardian or committee is a nonresident,” /d
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ad litem at any stage in the action upon its own initiative or upon the
motion of: . . . 2. a relative, friend or a guardian, commitree of the
propetty, or conservator; or 3. any other party to the action if 2 mo-
tion has not been made under paragraph one or two within ten days
after completion of service. (b} Notice of motion. Notice of a motion
for appointment of a guardian ad litem for a person shall be served
upon the guardian of his property, upon his committee or upon his
conservator, or if he has no such guardian, committee, or conservator,
upon the person with whom he resides. Notice shall also be served
upon the person who would be represented if he is more than fourteen
years of age and has not been judicially declared to be incompetent.
() Consent. No order appointing a guardian ad litem shall be effec-
tive until a written consent of the proposed guardian has been submit-
ted to the court together with an affidavir stating facts showing his
ability to answer for any damage sustained by his negligence or
misconduct.>?

CPLR § 1202 uses only the term guardian ad litem and abolished
the Civil Procedure Act’s prior distinction berween a “special guardian”
(used for guardians appointed in a special proceeding) and a “guardian
ad lizem” {used for guardians appointed for a specific action).” Signifi-
cantly, § 1202 specifies that a motion for a guardian ad firem may be
brought at any stage of the proceeding and may be brought at the
court’s own initiative. In addition, the Advisory Committee Notes em-
phasize the special duty of a party to the action to bring to the court’s
attention information that indicates the other party may not be able to
defend his or her interests in the proceeding:

Where a party has information indicating that another party is incom-
petent to protect his interests it should be revealed ro the coust so that
the court can appoint a guardian. Failure to suggest the party’s inade-
quacy to the court would constitute a fraud which could be the basis
for a motion t set aside any judgment.®*

Unlike prior law, § 1202 also allows a motion to be made by third par-
ties, including a committee, with knowledge of a defendant’s possible

32 N.Y. CPLR. § 1202 (2004}

33 N.Y. C.P.L.R. § 1202 advisory commiztee’s notes (“The use of the term ‘special guardian’
is abolished. RCP 40 uses the words ‘guardian ad fizem’ if the appointment is made in an action
and ‘special guardian’ if made in 2 special proceeding. The distinction is unnecessary.”).

34 NY. CP.LR. § 1201 advisory committee’s notes.



20006] LITIGANTS IN NYC HOUSING COURTS 743

inability to assist in his or her defense.* Finally, also unlike prior law,
notice of a motion to appoint a guardian ad Lzem is required to be given
to the person alleged to be incapable of defending his or her rights in
the proceeding.*

CPLR § 1203 allows an appointed guardian ad /item time to inves-
tigate the case and determine the appropriate strategy for proceeding:

§ 1203, Default judgment. No judgment by default may be entered
against an infant or 2 person judicially declared to be incompetent
unless his representative appeared in the action or twenty days have
expired since appointment of a guardian a4 fitem for him. No default
judgment may be entered against an adult incapabie of adequately
protecting his rights for whom a guardian ad /irern has been appointed
unless twenty days have expired since the appointment.?”

CPLR § 1204 permits a guardian ad fizem to be compensated, but
requires the compensation to be approved by a court based on an affida-
vit that permits the court to evaluate the guardian ad litem’s services:

§ 1204. Compensation of guardian ad fitem. A court may aliow a
guardian ad litern a reasonable compensation for his services o be paid
in whole or past by any other party or from any recovery had on
behalf of the person whom such guardian represents or from such per-
son’s other property. No order aliowing compensation shall be made

35 N.Y. CP.LR. § 1262 advisory committee’s notes (“Subparagraph 2 permits a motion to
be made by a relative or friend of the defendant for the appointment of a guardian ad fitem for a
defendant who is incapable of adequately protecting his rights but who is not an infanr er a
person judicially declared incompetent. There is no similar provision in the CPA or RCP. Such
a provision wil ald in protecting the rights of such a defendant when the friend bur not the
adverse party has knowledge of the defendant’s incapacity. Subparagraph 2 also permits such a
motion to be made by a committee of the property of the incompetent; there is no similar
provision in the former act or rules. The commirtee should be allowed to make such a motion
for there may be dmes when his interest Is adverss to his ward’s interest. He should be permir-
red—indeed, he is morally obligated-—to bring his interest to the court’s attention by such a
motion.”).

36 Jd ("Subd (b} is derived from CPA § 204. It has a broader scope than the CPA sccrion,
hewever, since it is not confined o actions involving infants. The subdivision® requires that
notice of motion be given to a defendant alleged to be incapable of adequately protecring his
rights since such a pesson should be afforded an opportunity to contest the motion.”).

37 See also WY, C.PLR. § 1203 advisory commirttee’s notes {“The last sentence is new. It
will give the guardian ad frem of a person incapable of adequately protecting his rights an
opportunity to prepare the case and decide upon a course of action.”).
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except on an affidavit of the guardian or his attorney showing the
services rendered.”®

CPLR § 1205 provides that guardians ad /litem, and a person for
whom a guardian ad litem has been appointed, shall not be liable for
COULT COStS:

§ 1205. Liability for costs of infant, judicially declared incompetent,
or conservatee, or representative. An infant, a person judicially de-
clated to be incompetent, a conservatee, a person for whom a guardian
ad fitem has been appointed, or a representative of any such person,
shall not be liable for costs unless the court otherwise orders.*

Finally, CPLR § 1207 provides for the settlement of claims made
against a person judicially declared to be incompetent:

§ 1207, Settlement of action or claim by infant, judicially declared
incompetent or conservatee, by whom motion made; special proceed-
ing; notice; order of settlement. Upon motion . . . of the committee
of the property of a person judicially declared to be incompetent, or of
the conservator of the property of a conservatee, the court may order
settlement of any action commenced by or on behalf of the infant,
incompetent or conservatee. If no action has been commenced, a spe-
cial proceeding may be commenced upon petition of such a represen-

tative for settlement of any claim by the . . . incompetent or
conservatee in any court where an action for the amount of the pro-
posed settlement could have been commenced . . . . Notice of the

motion or petition shall be given as directed by the court. An order on
such a motion shall have the effect of a judgment. Such order, or the
judgment in a special proceeding, shall be entered without costs and
shall approve the fee for the . . . incompetent’s or conservaree’s attor-
ney, if any, %

38 Ser also NUY, C.P.L.R. § 1204 advisory commitree’s notes (“This section is detived from
RCP § 43 and also from a part of CPA § 207. Rule 43 required that no order allowing compen-
sation be made excepr upon an affidavit by the guardian {and in some cases also by the arrorney)
stating that the case had been examined and il necessary steps have been raken o protect the
rights of the ward. The requirement has been preserved. Despire its imperfections, such an
affidavit will furnish ar least some basis for determining the value of the guardian’s services.”).

39 See alo NY. C.P.LR, § 1205 advisory commirtee’s notes {“Since new CPLR § 1201
permits representation by such a guardian he would be exempred from costs by the rule unless a
court vtherwise ordered . . . A court will award costs against a tepresentative where he has been
guilty of misconduct.” {citation omirred}),

40 NY. CP.LR. § 1207 {2004
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As discussed in greater detail below,*! this section grants authority to the
representatives of an infant or a person judicially declared incompetent
to settle claims, but does not include guardians ad Jitem among the rep-
resentatives with serclement authority. In accordance with its plain lan-
guage, the legislature did not authorize guardians ad litem to settle
claims on behalf of the individuals they represent, unless the ward has
been declared incompetent. This restriction on the authority of guardi-
ans ad litem is relevant to the Housing Court because the vast majority
of guardians ad lirem are appointed for people not adjudicated
mcompetent. '

Interpreration and application by New York courts of the provi-
sions of CPLR Article 12 is discussed further in Section II.

C.  Federal Developments: The Americans With Disabilities Act

The passage of the ADA was intended to usher in “a bright new era
of equality, independence, and freedom”™? for people with physical and
mental disabilities. The goal of the ADA is “to provide a clear and
comprehensive national mandate for the elimination of discrimination
against individuals with disabilities,”* including mental disabilities,*
For the purposes of the ADA, a person has a disability if he or she has a
“physical or mental impairment that substantially limits one or more of
the major life activities of such individual.”#* Title II of the ADA pro-

41 See discussion nfra Pare ILC, _

42 President George H, W. Bush, Remarks at the Signing Ceremony for the ADA (July 26,
1990).

43 42 U.S.C. § 12101(b)(1) {2005).

44 28 CFR'§ 35.104(4) (2005). Despite the fact that the ADA explicitly prohibits discrimi-
nation based on mental disability, lawsuits on behalf of people with such disabilides arce rela-

 tively rare. Not only has litigation fagged, the assistance manual and ather government support

for the ADA focus almost exclusively on physical barriers, See, e.g., DEPARTMENT OF JUSTICE,
Triee 1 Teowicar Assistance Manuar §§ 5.1000, 5.2000, 7.6000, zuailible at huep://
www.usdoj.gov/crt/ada/taman2. heml (fast visited, Feb. 2, 2005) {using mainly examples of phys-
ical disabilities to illustrate ADA requirements). One commentaror has noted that “we have
little or no understanding of the coroliary social adaptations that are necessary to fully integrate
people with mental disabilities into our society.” Susan STeFAN, UMEQUAL RiGHTS: DisCRIMI.
NATICN AGAINST PEOPLE Wit MENTAL DISABILZTIES AND THE AMERICANS WiTH DisABILL
TiES ACT 59 (2001). The challenges of enforcing the ADA on hehalf of people with mental
disabilities thus requires creative thinking on the part of judges, lawyers, advocates, mental
heaith professionals, and persons with disabilities, an effort that this arricle is intended to
Further. _

45 42 U.S.C. § 12102(2)(A) (2005). A full discussion of the statutory provisions and case
law applicable to the determination of who qualifies as a “disabled” person for the purposes of
the ADA is beyond the scope of this article, Briefly, the test for determining wherher a person is
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hibits discrimination against people with disabilities “in the provision or
operation of public services, programs or activities,”® and applies to any
“public entity,” including courts and state and local governments.”

Tn a 2004 case, the U.S. Suprere Court acknowledged the histori-
cal context of the harms that Tide I is intended to address: “Congress
enacted Title 11 against a backdrop of pervasive unequal treacment in the
administration of state services and programs, including systematic dep-
rivations of fundamental rights. For example, ‘[a]s of 1979, most States

. categorically disqualified ‘idiots’ from voting without regard to indi-
vidual capacity.”™® Specifically, citing to cases involving discrimination
against the mentally ill, the Supreme Court stated that “[t]he historical
experience that Title II reflects is also documented in this Court’s cases,
which have identifted unconstitutional treatment of disabled persons by
state agencies in a variety of settings, including unjustified commit-
ment.”* The Supreme Court pointed out that in the case of public
entities, such as courts, Congress recognized that “failure to accommo-
date persons with disabilities will often have the same practical effect as
outright exclusion . . . .”*® Significantly, “[tJhis duty to accommodate is
perfectly consistent with the well-established due process principle thar,
‘within the limits of practicability, a State must afford to all individuals
a meaningful opportunity to be heard’ in its courts.”™ The Court con-
cluded that Congress’ enactment of Title [I as applied to the “funda-
mental right of access to the courts” was a valid exercise of

disabled under the ADA requires a three-step inquiry: (i) whether the person suffers from a
physical or mental impairment; (i) whether the life activity allegedly impaired is 2 major one;
and (i) whether the specified impaiement substantially limits that major life activity. Bragdon
v. Abbot, 524 U.S. 624, 631 (1998). While ne agency was granted authority to interpret the
term disability, the Department of Justice (*DO]J”), which enforces Title 11 of the ADA, gov-
erning access to public programs, issued non-binding regulations that define physical or menral
impairment and major life activity. See Sutton v. United Airlines, 527.U.S. 471, 479 {1999);
Bartlezt v. New York State Board of Law Exam'rs, 226 F.3d 69, 79 {2d Cir. 1998); 28 C.E.R.
§ 35.104 (2005); 29 C.F.R. § 1630.2{h)-(1} (2005). Included in the DOJ's definition of “phys-
ical or mental impairment is “lajny mental or psychological disorder such as mental retardation,
organic brain syndrome, emotional or mental illness, and spec;ﬁc learning disabiliies.” 28
CER. §35.104 (1)(D)(B).

46 Tennessee v. Lane, 124 $.Cr, 1978, 1984 (2004),

47 42 US.Co% 12131(1)A) - (B) {2005).

48 [ane, 124 5.Cr. at 1989 (citation omitted).

49 Jd. {citing Jackson v, Indiana, 406 U.S. 715 (1972) and Youngberg v. Romeo, 457 Us
307 (1982)).

50 Lane, 124 S.Cu at 1993.

51 74, at 1994,
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Congressional power to abrogate states’ sovereign immunity under § 5
of the Fourteenth Amendment.>

In keeping with the reasoning of the Supreme Court, persons with
mental illness who become litigants in the Housing Court have the right
to accommodations that allow them a meaningful opportunity to be
heard if they are qualified for Title II protection. Persons with disabili-
ties are qualified for Title II protection if they, “with or without reason-
able modifications to rules, policies, or practices, the removal of
architectural, communication, or transportation barriers, or the provi-
sion of auxiliary aids and services, meet{] the essential eligibility re-
quirements for the receipt of services or the participation in programs or
activities provided by a public endty.”™® A litigant sued and therefore
haled by necessity into the Housing Court meets the essential eligibility
requirements for services from the Housing Court.

The Deparement of Justice has promulgated regulations ro imple-
ment Title Il under the authority of 42 U.S.C. § 12134(a).5* The over-
arching premise of the regulations is that a public entity, such as the
Housing Court, must provide reasonable accommodations in order to
provide disabled people with the same services and benefits that non-
disabled people receive.”® Pursuant to the regulations, the Housing
Court is prohibited from providing services to disabled people that are
“not equal to [those] afforded others,” are “notas effective,” “limit . . .
any right, privilege, advantage or opportunity . . . ,” or “defeat| ] or
substantially impair[] [the] accomplishment of the objectives of the
public.entity’s program.”® 1If a litigant requests an accommodation, the
burden for refusing the request is high. The Housing Court must show
that the requested accommodation would fundamentally alter the na-
ture of the services it provides® and provide a written seatement of the
reasons for reaching that conclusion.”® The regulations also provide for
a grievance procedure.>

52 Id. ‘

53 42 US.C. §12131(2) (2004).
54 47 U.S.C§ 12134(a) (2005).
35 28 C.FR. § 35.130 (2003).
56 I

57 Id § 35.130(b}{7).

58 Jd. § 35.164.

5% Jd. § 35.107().
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As discussed in Section I, there are 2 number of accommeodations
the Housing Court couid and should make to its services in order to
make them accessible to persons with disabilities.

II. AssessmMENT oF CPLR ArTicre 12's GUARDIAN AD LiTem
PROVISIONS AS A MEANS OF PROTECTING THE RIGHTS OF
LITIGANTS WITH DiMiNISHED CAPACITY

A.  Compliance By Parties With The Obligation To Inform, And By
The Courts With The Obligation To Inquive, When A
Litigant May Require A Guardian Ad Litem

State and Housing Courts repeatedly cite Vinokur v. Balzaretti for
the proposition that the “public policy of this State, and of this court, is
one of rigorous protection of the mentally infirm.”*® This public policy
has been applied in New York courts to impose upon both litigants and
the courts an affirmative obligation to determine whether a party who
may have diminished capacity requires a guardian ad fitem to prosecute
or defend his or her rights in a proceeding. Failure of either litigants or
courts to fulfill their obligations may result in a judgment that is void or
voidable. Despite this affirmative obligation, in Housing Court pro-
ceedings there are numerous reported instances of failures in recognizing
or addressing a tenant’s disability at the early stage of a proceeding.
Instead, it is often not untl a default judgment has been obtained or a
erial has been conducted that a tenant’s disabilicy becomes an issue.®
The reported cases indicate that courts will often then direct the ap-
pointment of a guardian ad fitem and vacate any judgment obtained
before that appointment.

MFY is generally successful in representing clients in proceedings
to vacate these judgments, but frequently has little time to do so before
a warrant is scheduled to be executed. This situation requires our attor-
neys to move quickly by order to show cause, undoing judgments that
often should not have been entered in the first place. This is an unnec-
essary and avoidable expenditure of limited legal resources, as well as of
judicial resources. The better practice would be to require a landiord, at
the outser of the proceeding, to inform the court of whether he or she
believes or has reason to believe that the tenant may not be capable of

60 Vinokur v. Balzarewti, 403 N.Y.S.2d 316, 316 {App. Div. 1978).

&1 Prequently, MFY Is not contacted about a case until 2 final judgment or defauls is entered,
a warrant of eviction is issued by the Housing Court, and a City Marshal is prepared to execute
the warsant and evict the tenant.
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adequately defending his or her rights, and for the court itself to become
more knowledgeable about the manifestations of mental illness. As we
suggest more fully below,* implementation of certain procedural mech-
anisms and accommodations might obviate the need for litigation ar the
back-end of the proceeding. Weaving a tighter safety net for tenants
with diminished capacity in order to identify them earlier in the pro-
ceedings would resule in: (1) greater integrity o the judicial process; and
(2) judicial resources more rightfully expended at the onset of the litiga-
tion as opposed to the end, when the court is required to vacate a de-
fault or warrant and begin the proceedings again.

I. A Litigant is Obligated ro Disclose to the Court any Information
About Another Party’s Inability to Prosecute
or Defend a Proceeding

In Oneida National Bank and Trust Co. Central N.Y. v. Unczar,s
one of the first cases to interpret a plaintiff's obligations under CPLR
Article 12, the Fourth Department read CPLR §§ 1201 and 1203 ro-
gether to require “the appointment of a guardian ad litem in every case
where the defendant is an adult incapable of adequately protecting his
rights, before a default judgment may be entered against him.”®* Ac-
cording to the court, “[t}his places the burden upon a plaintiff who has
notice that a defendant in his action is under a mental disability, to
bring that fact to the court’s attention and permit the court to deter-
- mine whether a guardian ad litem should be appointed to protect such

defendant’s interests.” The plaintiff creditor in Onesda was aware that
 the defendant debtor was hospitalized in an institution for the mentally
ill, yer served a summons and complaint on the defendant in the hospi-
tal without obtaining prior approval of the court as required by New
York’s Mental Hygiene Law.% The Fourth Department held that based
on the plaindiff’s failure to “safeguard the interests of its mentally il
debtor,” the court below properly exercised its inherent power to open

62 See discussion infra Part ILA3-4.

%3 Onecida Natl Bank and Trust Co. Cent. NY. v, Unczar, 326 N.Y.5.2d 458 {App. Div.
1971).

64 I, at 461.
65 Jd. at 461-62.
56 Jd. ar 439-60.
67 Jd. at 462.
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its judgment in the interest of justice by vacating both a default judg-
ment and the resulting sale of the defendant’s home.®®

Other appellate decisions have uniformly applied the Oneida
court’s holding that a plaintiff who is aware or has reason to be aware
that a defendant is incapable of defending his or her interests at the time
when the action was begun and when the default judgment was entered
has the burden of disclosing this information to the court.*® Moreover,
it is not enough for the plaintiff to merely notify the court that a defen-
dant’s mental condition is at issue—the plaintiff must be diligent in
bringing the matter to the court’s attention.”® Similarly, in an often-
cited and closely-reasoned decision, the Housing Court in New York Life
Insurance Co. v. V.K., stated the “need for ‘a petitioner, in any proceed-
ing, to be extremely diligent’ in determining whether a party may be
under a disability requiring a guardian ad /item and, if there is any ques-
tion, giving the court an opportunity for an investigation and report
regarding that need.””* The plaintiff's obligation is triggered once the

68 See afio Batone v. Cox, 379 N.Y.S.2d 881, 883-884 {App. Div. 1976}.

89 Spe, r.g, State v. Kama, 699 N.Y.S.2d 472, 473 (App. Div. 1999) (“The record reveals
that the plaintiff was on notice that the defendant suffered from a mental disabilicy. Accord-
ingly, the burden was on [the plaintiff] to bring thar fact to the attention of the court to make a
suitable inquiry inte wherher a guardian ad litem was needed before judgmens could be entered.
As [the plaindff] failed to do so, the judgment must be vacared” {citation omitted)); Sarfaty v.
Sarfaty, 443 N.Y.5.2d 506, 507 {(App. Div. 1981) (vacating default judgment where plainciff
husband and his attorney knew thac defendant wife had been receiving psychiatric care and
faited to bring “che condition of defendant’s menral srate to the court’s attention se chat it could
make suitable inquiry and determine whether 2 guardian should have been appeinted for her to
protect her interests and before a defaule judgment could be entered against her”); Barone, 379
N.Y.S.2d at 883-85 {vacating default judgment entered after creditor’s failure to make requisite
disciosure to court, and stating “[wlhen a creditor becomes aware that his alleged debtor is or
apparently is incapable of protecting his own legal interests it is incumbenr upon him 1o advise
the court thereof so that the court may . . . in its discredon appoint a guardian ad litem w
protect the defendant’s interests.” {citation omiteed)),

70 Jn re Foreclosure of Tax Liens by Ithaca, 724 N.Y.S.2d 211, 212-13 (App. Div. 2001}
{reversing foreclosure judgment where plaintiff had oaly notified ceurt thar a special guardian
had been appointed for defendant in a prior proceeding and failed to disclose additional details
regarding defendant’s competency, and stating that plaintff “should have been more diligens in
bringing this matter w the cour’s arrention.”}.

71 N.Y. Life Ins. Co. v. V.K., 711 N.Y.5.2d 90, 97 (N.Y. Civ, Ce,.1999) (citing [» re Bacon,
169 Misc. 2d 858, 864 (Sur, Cr. 1996)); see abso, Pasras v. Ricciardi, 710 N.Y.S.2d 792 (N.Y.
Civ. Cr. 2000) {denying application for judgment and warrant on default where plaintiff land-
lord knew defendant tenant was mentally incapacitated and in a nursing home, and noting thac
plaindff’s atorney had not only a moral obligadion to inform the court of the tenant’s dimin-
ished capacity, but also a legal obligation); Jackson Gardens L.L.C. v. Osorie, N.Y.LJ, July 11,
2001, ac 25 (N.Y. Civ. Cr. 2001} (vacating defaglt judgment and eviction watrant on finding
that guardian ad fitem had been appointed for defendant tenant in prior proceeding brought by
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plaintiff has notice that a defendant is under a menral disability, even if
the plaintiff determines that he or she lacks sufficient proof to make a
motion for the appointment of a guardian ad fitem.”

2. The Court Must Be Diligent In Determining Whether a Litigant
Requires A Guardian Ad Litem

In accordance with New York’s policy of protecting the rights of
those with diminished capacity, the court itself has the obligation to be
diligent in determining whether a litigant requires the appointment of a
guardian ad litem to protect his or her rights in a proceeding. This
obligation applies regardless of whether the litigant is represented by
counsel, and attaches upon netice to the court or by the court’s own
observation that the litigant may not be able to adequately prosecute or
defend his or her rights.” Such notice may come to the court’s atten-
tion through a variety of means, including the litigant,” counsel for the
litigant,”® an opposing party,” involvement in the proceeding by Adulc

plaintiff landlord and landlord had sought defauit judgment in instant proceeding withour noti-
fying the court of the appointment of a guardian in the prior casc); Surrey Hotel Assocs., L.L.C.
v. Sabin, N.Y.L.J., June 29, 2000, at 28 {N.Y. Civ. Ct. 2000) {vacating defaule judgment upon
finding thar plaintiff landlord had notice of defendant tenant’s disabilicy because rent payments
were made by Protective Services for Adults on behalf of tenant, and where fandlord’s attorney
described tenant’s conduct as “strange” and landlord had complained that tenant’s conduct al-
tered the quality of life for other building tenants).

72 Seate v. Getelman, N.Y.L.J., Sept. 7, 1993, ar 26, (Sup. Ct. 1993},

75 Vinokur v. Balarets, 403 N.Y.8.2d 316, 316 (App. Div. 1978} (holding that the fact
that defendant was adequarely represented by counset should have been of “no consequence’ to
the lower court when it considered and denied the motion for guardian ad frem, without 2
hearing, where moving affidavits made allegations of senility).

74 See, e.g., Shad v. Shad, 562 N.Y.§.2d 202, 203 - 04 (App. Div. 1990) (overturning lower
court’s demial of defendant’s motion for a guardian ad fitem and finding of default where defen-
dant “submizred two letters from her psychiatrist” in which “psychiatrist unequivocally con-
cluded that the defendant was unable to defend herself and that the appointment of a guardian
and litem was necessary” and holding that “where there is a question of fact as w whether a
guardian ad litem should be appointed, a hearing must be conducted.”}; Kushner v. Mollin, 535
N.Y.S.2d 41, 42 (App. Div. 1988) (holding that lower court erred “by not conducting a hearing
ro determine whether the plaintiff required the appointment of a guardian ad fizem” where court
was on notice that plaintff suffered from Down's syndrome); Palaganas v. DLR.C indus., Inc,,
407 N.V.8.2d 170, 171 {App. Div. 1978} (vacating default judgment and ordering hearing on
motion for appointment of a guardian ad litem where plaintiffs “question{ed] the degree” of
defendant’s 1ncapaciy}.

75 Seate of New York v. Getelman, N.Y.LT, Sept, 7, 1993, ac 23 (Sup. Ce. 1993) {motion
brought by defendant’s legal services atcorneys); Saybel v. Gruber, 518 N.Y.8.2d 920, 921 (N.Y.
Civ. Ct. 1987) {same}.

76 466 Assocs. v. Murray, 573 N.Y.5.24d 360, 360 {N.Y. Civ, Cr. 1991} (landlerd moving
for appointment of guardian ad litern to assist tenant).
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Protective Services {through the Department of Social Services),” or rel-
atives or friends of the defendant.”® The court may also appoint a
guardian ad litem sua sponte, based on its own observations of a litigant’s
inability to defend a proceeding adequately.” In each of these in-
stances, “once the issue [of a litigant’s competency] was raised, the court
‘hald] the duty to protect a party incapable of protecting her own inter-
ests, particularly when her home is in controversy.” ™ It is especially
critical that the Housing Court observe its duty to provide “rigorous
protection of the rights of the mentally infirm,”®" through diligent in-
quiry into whether a guardian ad litem is required to be appointed, be-
cause in many instances the very grounds underlying a landlord’s suit
{i.e., the tenant’s allegedly strange or potentally dangerous behavior)
raise “an issue as to the [tenant’s] ability to adequately defend her
rights,” thus warranting an inquiry as to “whether the appointment of a
guardian ad litem [is] required.”™

77 Perrotry v. Shor, N.Y.LJ., Apr. 22, 1999, at 28 (N.Y. App. Term 1999} (finding that the
lawer coust erred in denying Department of Social Service’s post-trial motion for appointment
of guardian ad fitem in light of “tenant’s erratic conduct throughout the proceeding and the
psychiarric evaluation report demiling her bipolar disorder and associared impaired judgment”
and ordered lower court to make such an appeintment). Of note, at least one Housing Courr
iudge has held that the Social Services Law does not confer an the Department of Social Service
the right to intervene in an action in crder to seck appointment of a guardian ad lirem, but that
the Department of Social Services may scill make 2 motion for appointment as a “friend” pursu-
ant ro N.Y. C.P.LR. § 1202, N.Y. Life Ins. Co. v. VK, 711 N.Y.5.2d 90, 93-94 {N.V, Civ.
Ct. 1999). We believe the Court’s reasoning on this issue s correct. N.Y. CPLLR. § 1202's
provision for a guasdian ad frem motion made by a “friend” has been broadly interpreted to
inciude the Department of Social Services. J#. However, the Housing Court cases continue to
use the language of “intervention” by the Department of Social Services, when they may actually
mean that the Department of Social Services has made a metion for appointment of a guardian
ad litemm rather than seeking formal intervencion. '

78 NY. C.PLLR. § 1202{a)(2).

79 Anonymous v. Anonymous, 681 N.Y.5.2d 494 (App. Div. 1998) {affirming appointment
of guardian ad fitem on lower court’s own initiative, based upon that court’s observation of the
defendant and over the defendant’s objection); see also, Clry of NUY. v. Tillis, N.Y. L.}, Feb. 9,
2000, at. 29, (N.Y. Civ. Ct. 2000) (having the Housing Court bring an application for guardian
ad litem on its own motion).

80 [ re Foreclosure of Tax Liens by Ithaca, 724 N.Y.5.2d 211, 213 {App. Div. 2001} (revers-
ing foreclosure judgment) (citing N.Y, Life Ins. Co.,711 N.Y.5.2d ar 95; N.Y. C.P.L.R. § 1201
(2003); Sengstack v. Sengstack, 176 N.Y.S.2d 337, 342 {1958)). ]

81 Vinokur v. Balzaretti, 403 N.Y.5.2d 316, 316 {App. Div. 1978). .

82 Roe Corp. v. Doe, NUY.LJ, Jan. 15,-2003, at 21 (N.Y. Civ. Ct. 2003) (alleging that
because tenant maintained a Collyers apartment, a hearing regarding propriety of appoeinting a
guardian ad litem for the tenant was necessary); 124 MacDougal Sc. Assocs, v. Hurd, N.Y. L],
Feb. 2, 2000, at 28, (Civ. Ct. 2000) (acknowledging that it was required to weigh the distur-
bance of the alleged nuisance to others residing in tenant’s building against public policy pro-
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These cases make clear that, if the Housing Court judge sees be-
havior on the part of a litigant that triggers the question of the litigant’s
mental capacity, the judge must act to determine whether a guardian ad
litemn may need to be appointed. Failure to do so risks reversal of all the
proceedings held before the judge, including a erial, even where the ten-
ant was represented by counsel.®?

3. Consequences of a Litigant’s Failure to Bring a Party’s
Diminished Capacity to the Court’s Attention or of the
Court Appropriately to Consider '
Such Information

“A party’s failure to notify the court of an adversary’s disabilicy
before obtaining a default judgment is a fraud upon the court and a
basis for vacating the judgment.”® This result is mandared by CPLR
§ 1203% and further supported by the legislative history to CPLR Arti-
cle 12, which states that

[wlhere a party has information indicating that another party is in-
competent to protect his interests it should be revealed to the court so
that the court can appoint a guardian, Failure to suggest the party’s

tecting rights of the mentally infirm, and found that tenant’s menral condition impeded her
ability to defend herself against the fandlord’s allegations); Perrorty v. Shor, NUY.L.j., Apr. 22,
1999, ac 28 (N.Y. App. Term 1999) (holding that appointment of guardiar ad ftem in the first
instance might have “been effectual in facilirating landlord’s access to the aparsment premises,
the principal basis for eviction set forth in the petition”); Deepdale Gardens Third Corp. v.
Knox, N.Y.L.J, Oct. 1, 1996, at 25 (Sup. Ct. 1996) {vacating default judgment and approving
the appointment of guardian 24 lirem where ouisance upon which landlord based eviction pro-
ceeding, the harboring of pigeons and cats and verbal and physical abuse and harassment of
other residents, cast doubt upon tenant’s comperency in the first instance, which doubt was
confirmed by post-judgment psychiatric evaluation that diagnosed cenant as “suffering from
probably Bipolar Disorder, hypomania, and possible alcohol dependence/abuse.”).

B2 Kaliminian v. Driscoll, N.Y.L.J., July 20, 1992, at 23 (N.Y. App. Term 1992) (reversing
erial judgment against tenant and affirming post-trial appointment of guardiar based upon the
“uncontroverted hearing testimony of the tenant’s expert psychiatric witness.”).

84 N.Y. Life Ins. Co. v. V.K,, 717 N.Y.S.2d 90, 98 (N.Y. Civ. Cr. 1999) {ctting /n re Bobst,
651 N.Y.5.2d 26, 26 (App. Div. 1996} and Sarfaty v. Sarfary, 443 N.Y.8.2d. 506, 507(App.
Div. 1981)); see alwo Jackson Gardens L.I.C. v. Osorio, N.Y.L.J, July 11, 2001 (N.Y. Civ. Ct.
2001}, at 25 (holding thar landlord’s failure to inform coure that guerdian a# ##em had been
appointed for tenant in prior action between the same parties before the same court a fow
months earlier, before landlord sought defaulr judgment in the instans proceeding “is a fraud
upon the court, and renders the judgment cbrained a nullity.”),

# NY. CPLR. § 1203 ("No defauh judgment may be entered againse an adult incapable
of adequately protecting his rights for whom a guardian ad fitem has been appeinted unless
rwenty days have expired since the appointment.”).
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inadequacy to the court would constitute a fraud which could be the
basis for a motion to set aside any judgment.®®

New York courts have held that such a failure by a party renders any
relief obtained by the party—regardless of the stage of the proceed-
ings—void or voidable.*” "In the landlord-tenant context, one court has
noted that “entering a judgment and exccuting a warrant, had one been
issued, with knowledge thar the tenant was mentally incapacitated and
in a nursing home, would only subject the landlord to potential claims
for, inter alia, possession, wrongful eviction and property damage.”®*
Despite these clear statements of the law, landlords continue to fail to
notify courts at the outset of a proceeding of their knowledge that a
tenant may have diminished capacity.® It is incumbent upon judges to

86 NY, C.PL.R § 1201 advisory committee’s notes.

87 Oneida Nat'l Bank and Fruse Co. Cent. N.Y. v. Unczar, 326 N.Y.S.2d 458, 461 (App.
Div, 1971) (helding thac failure of plaintiff to bring to court’s arention the defendant’s possible
mental disabilicy resulted in vacatur of default judgment, even after foreclosuse and subsequent
sale of property to third party); Kaliminian v, Driscoll, N.Y. LI, July 20, 1992, ar 23 (N.Y.
App. Term 1992) (vacating jury verdict and directing the appointment of a guardian ad litem;
fact that defendant tenant was represented by counsel in the orial proceedings was of lite rele-
vance since defendant suffered from a mental illness); State v, Kama, 267 A.D.2d 225, 226
(N.Y. App. Div. 1999} {vacating default judgment); Sarfary, 443 N.Y.5.2d. ar 507 (vacating
default judgment); Barone v. Cox, 379 N.Y.S.2d 881, 883-85 (App. Div. 1976} {vacating de-
faukt judgment). ' :

88 Parras v, Ricciardi, 710 N.Y.8.2d 792, 796 (N.Y. Civ: Cr. 2000).

89 See, eg, Hotel Pres. v. Bymne, N.Y.LJ., Mar. 12, 1999, ar 26 (N.Y. App. Term 1999
{vacating default judgment in nonpaymenr proceeding where landlord “kpew or had reason to
know that tenant was a mentally incapacitated person incapable of protecting her interests at che
time the judgment was entered” because landlord’s building premises were for use “by the eld-
erly andfor disabled™); Roe Corp. v. Doe, N.Y.L.J., Jan. 15, 2003, at 23 (N.Y. Civ, Cr. 2003)
{vacating default judgment and warrant, even after defendant tenant’s eviction where grounds
for termination and plainiff landlord’s own observarions regarding condition of tenant’s apart-
ment raised issue regarding tenant’s ability o adequarely defend her rights and landlord had
fagied o bring these facts to the court’s attention); Benéson v. Dimonda, N.Y.LJ., Jan. 16,
2002, at 22 (N.Y. Civ, Cr.-2002) {vacating defeulr judgment and warrant where plaintiff land-
lord knew even prior to beginning the proceeding that defendanr tenant “was incapabie of
protecting his interests” buc failed to bring this knowledge to court’s attention); Surrey Hozel
Assocs., L.L.C. v. Sabin, N.Y.L.]., June 29, 2000, at 28 {N.Y. Civ. Ct. 2000} {vacating default
judgment upon finding that plaind(f landlord was on notice of defendant tenant’s disability
because rent payments were made by Adult Protective Services and because plaingiff had ac-
knowledged and complained about tenant’s behavior); Glick v. Quintana, N.Y.L.]J. Nov. 30,
1992, ar 27 (N.Y. Civ. Cr. 1992} (vacating defaulr judgment and warrant where plaintiff land-
lord was aware that defendant tenant was incapable of defending her rights because a guardian
ad fitem had been appeinted in two prior proceedings involving the same parties}.
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make clear to plaintiffs that they will not tlerate the withholding of
such information. _

Once notified, failure by a court to appoint a guardian ad litem or
to adequately consider the need for a guardian ad Jizem has been held to
be “improvident and requires the reversal of the judgment, . . .7

4,  Recommendations

The Housing Court cases illustrate that a tenant’s potential disabil-
ity often comes to the court’s attention only at the later stages of litiga-
tion, despite the obligation of a landlord to notify the court if he or she
believes or has reason to believe that a tenant is of diminished capacity.
In many instances, the court is apprised of the potential risk after de-
fault judgment and, in some cases, after a stipulation of sertlement has
been signed or a trial conducted and a warrant of eviction issued. Cur-
rently, under rules governing the conduct of a City Marshal when per-
forming an eviction, the Marshal is obligated to make a “reasonable
effort” 1o ascertain prior to executing on a warrant whether a resident of
a household is at risk.”? The Marshal’s Handbook of Regulations rec-
ommends that the Marshal make an inquiry of the landlord or of the
landlord’s actorney. It makes litte sense to make this inquiry at the end
of the proceeding rather than at the beginning. Instead, identifying liti-
gants with diminished capacity at the ecarliest possible stage of the pro-
ceeding will allow the court to offer appropriate accommodations or
protections before the case is adjudicated.

We recommend, therefore, that § 208.42 of the Uniform Civil
Rules for the New York City Court®® be amended to require that when
the plainiiff landlord purchases an index number, he or she must inform

70 Rakiecki v. Ferenc, 250' N.Y.8.2d 102 (App, Div. 1964) (sceting aside judgment after trial
where court was put on notice during trial that the defendant was institstionalized but failed <o
appoint a guardian ad frem); 83 East Assoc. v. Mager, N.Y.L.J. Nov. 10, 1992, ar 21 (N.Y. App.
Term 1992) (vacating judgment where coure had before it statements of two psychiatrists diag-
nosing defendant tenant with impaired judgment and chronic schizophrenia, and holding that
“It was an abuse of discretion for the thousing] court to have denjed, withcut a hearing, the
motion to ascertain whether 2 tenant was capable of appreciating or adeguarely defending her
interests in the litigation.”). _ oo

21 DEraRTMENT OF InvEsticaTiom: City ofF New Yorg, New Yoprk CrTy MARSHALS
Hampsook o Recurations Ch, 4 § 6.6 (1997). New York City Marshals are regulated by
the New York Cicy Department of Investigarion (“DOI”) and the New York Crrv's Man.
SHAL'S HANDBOOK OF REGULATIONS, governing Marshals, available a: hoepe Forww. nyc.govi
hrm/doi/hem|/marshals/masshal_handbook hemi (last visived May, 9, 2005).

22 NY. UntrorMm Civ. Rutes, NUY. Civ, Cr, AcT § 208.42 {2005},
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the court whether he or she believes or has reason to believe that the
tenant is a person who may be at risk. This could be accomplished by
including a check box on the Notice of Petition that states, for example,
“Petitioner believes or has reason to believe that the Respondent may be
a person with diminished capacity such that he or she may need assis-
tance in adequately defending his or her rights.” This would alert the
court to the need for an appropriate inquiry to be conducted, possibly
under seal or in closed session to avoid embarrassment and to protect
confidential information.

B. Standards for Appointment of a Guardian Ad Litem
1. The Standards

Since the enactment of CPLR Article 12 in 1962, it has been well
established that a judicial declaration of incompetence or incapacity is
not necessary for the appointment of a guardian ad liremn. Pursuant to
CPLR § 1201, courts are explicitly required to appoint a guardian ad
litem in cases where a litigant’s impairment does not rise to the level of
incompetence, but where the court finds that the litigant is “incapable
of adequately prosecuting ot defending his [or her] rights.” Even a

93 NY. C.P.LR.§ 1201 (200%); see also Grasso v. Matarazzo, 694 N.Y.5.2d 837, 838 (N.Y.
App. Term 1999) (stating that the standard for appointment of guardian ad fitem is whether
tenant’s mental condition would “impede his ability 1o assist in the presentation of and defense
of his case” ro any degree); Kings 28 Assocs. v. Raff, 636 N.Y.8.2d 257, 259 (N.Y. Civ. Ct,
1995) { “[Section 1201} dees not ser a standard of incompetency . . . but rather sets forth a lesser
standard of an individual who does not appear able to adequately defend or prosecute his/her
rights in the individual proceeding [before the court]”); Weingarren v. N.Y., 405 N.Y.8.2d 605,
606-07 (NY, Cr. Cl. 1978) (holding that the court need net make a finding that 2 Htigant is
incompetent in order o appoint a guardian ad fizens). Despite the 1962 clarification by the
legislature, a few decisicns continue to apply a competency analysis to the decision to appoint a
guardian ad lzem by examining whether a litigant is in face an “unadjudicated incomperens.”
See, e.g., Bryanc v. Riddle, 687 N.Y.$.2d 108, 10% (App. Div. 1999} {noting that “a person of
unsound mind but rot judicially declared incompetent may sue ot be sued in the same manner
as any other person.” The court affirmed the appointment of a guardian ad fitem because the
plaintiff appeared to be “an unadjudicated incompetent.”); Parras v. Ricciardi, 710 N.Y.5.24
792, 796 (NY. Civ. Ct. 2000) {reasoning that the underlying rationale of CPLR § 1281 is thar
2 court owes a duty 0 protect incompetent persons as its wards, and that this duty extends o all
cases where the fact of incomperency cxists whether or not there has been a judicial adjudication
of incompetence). The issue was further complicated by three 1991 decisiens by the same
judge, Judge Sclomon, in which the court held that it did not have jurisdiction to appoint a
guardian ad fitem, because the appointment required a competency determination that only the
Supreme Court, and not the Housing Court, could make. See Zuckerman v. Burgess, N.Y.L.J.,
Mar. 13, 1991, ar 22 (N.Y. Civ. Cr. 1991}, See alo 1199 Housing Corp, v. Jackson, N.Y.L.].,
Mar. 20, 1991, at 21 (N.Y. Civ. Cr. 1991); Silgo 22nd Sereet Assoc, v. Hennies, N.Y.LJ., Apr,
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temporary iliness or other circumstances suggesting that a litigant may be
incapable of adequately prosecuting or defending his or her rights war-
rants appointment of a guardian ad fLtem®* In addition, New York
Housing Courts have uniformly found that if a defendant resides at an
inpatient psychiatric or geriatric facility rather than at the subject prem-
ises, at a bare minimum the court should undertake an inquiry into
whether a guardian ad litem should be appointed. Most courts faced
with the issue have held that, in this circumstance, appointment of a
guardian is necessary.”

24, 1991, a1 22 (NY. Civ. Ct. 1991). These decisions have subsequently been criticized and
distinguished. See, e.g., 466 Assocs. v. Murray, 151 Misc. 2d. 472, 475 (N.Y. Civ. Ct. 1991}
{distinguishing 1991 Judge Solomon decisions and holding that rthe Housing Court has the
“inherent power” and jurisdiction under CPLR $§ 1201-02 “to appoint a guardian #d fitem for
the limited purpose of appeating for a parcy during the particular litigation ar hand”); accord,
124 MacDougal St. Assocs. v. Hurd, N.Y.LJ., Feb. 2, 2000, at 28 (N.Y. Civ. Ct. 2000} (hold-
ing that the role of a guardian ad lizem appointed by the Housing Court “is limired to that
specific action or proceeding as opposed t a guardian appointed under MHL Article 81 which
would normally invelve more expansive powers beyond a Housing court proceeding”); City of
NY. v Tillis, N.Y.L.J., Feb. 9, 2000, ac 29 (N.Y. Civ. Ce. 2000) ("Housing Court Judges are
authorized to appoint 2 Guardian Ad litem in eppropriate circumstances in the interest of jus-
tice”); see ale Parras v. Ricciardi, 710 N.Y.5.2d 792, 797 (N.Y. Civ. Cr. 2000} {(holding that
appointment of a guardian ad fitem is a “routine occurrence” in Housing Court summary pro-
ceedings). While cerrain litigants in need of a guardian ad Jfitemr may possess more severely
diminished menwal capacity and thus an inability wo adequately prosecute or defend their righs,
the general rule, cited by the overwhelming majority of courts, recognizes that the Article 12
standard does not require a finding of incompetency.

94 See, e.g.. Kings 28 Assocs. v. Raff, 636 N.Y.5.2d 257; 258 (N.Y. Civ. Ct. 1995) (holding
that a guardian ad litem should be appointed even though elderly tenant was alleged to be
“mentally competent” where the recent death of her husband in addition te other “subclinical”
manifestations rendered it difficuit for her to take the appropriate actions on her own to prescrve
her tenancy); Jennie Realty Corp. v. Sandberg, N.Y.L.J., July 21, 1993, ar 23 (N.Y. Civ. Ct.
1993} (reasoning that in light of psychiatist’s “uncontroverted albeit non-conclusive tesri-
mony,” based on limited conversations with defendant tenant that senant could “funcrien in
society” but had “poor insight and judgment,” court appointed guardian ad frem where court
could not “stare categorically that the respondent’s mental condition did not impede his ability
to defend against the landlord’s allegations,” {citation omitted)); Daejan v. Cohen, No. 90-423,
1991 N.Y. Misc, LEXIS 835, at "1 {N.Y. App. Term 1991} (appointing a guardian ad [irem
where tenant’s general “wans of understanding” was accompanied by “shouting and screaming
profanities at her neighbors and repeatedly opening and stamming shur her apartment door,”
atd appointment might well lead to cure of problems about which landlord complained in the
first instance}. )

95 See, e.g, Beneson v. Dimonda, N.Y.LJ, Jan. 16, 2002, at 22 (NY. Civ. Cr. 2002) (re-
quiring inguiry ino the appointment of guardian ad fizem where tenant was in a’ residential
psychiatsic facility on the date of the eviction and landlord alleged that tenant “engaged in
hehavior that was dangerous to persen and property.”); Parras v. Ricciardi, 710 N.Y.S.2d 792,
795 (N.Y. Civ. Cr. 2000} (requiring guardian ad lifem to be appointed where “affidavit of
investigation prepared by the landlord himself” stated that teant was “about 90 years of age,
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CPLR § 1202 cleasly contemplates that the issue of the appoint-
ment of a guardian ad [item for an adult who has not been judicially
declared to be incompetent may either be raised by the court “upon its
own initiative” or by motion of “a relative, friend . . . or any other party
to the action.”®® Notice of such a motion must be served upon “the
person who would be represented” and upon “the person with whom he
resides.”®” Beyond these minimal requirements, CPLR Article 12 is si-
lent as to the type of proceeding, showing, or hearing that is required
prior to the appointment of a guardian ad litem. The jurisprudence
applying Article 12, however, rightly reflects the courts’ exercise of flexi-
bility in determining whether to appoint a guardian ad litem and the
standard of proof required for a showing that such an appointment is
necessary. At a minimum, when the issue of the potental need for ap-
pointment of a guardian ad litem is raised, courts conduct a suitable

mentally incompetent, and resides in a nursing home™); Kirso Prop. Co. v, Brief, N.Y.L.J., June
29, 1998, ar 30 (N.Y. App. Term 1998) (in holding tenant’s default was due to her commitment
in an involuntary psychiatric treatment program, the Appellate Term vacated the lower court’s
grant of default judgment and reversed irs denial of motion for appointment of guardian ad
Fitem); 466 Assocs. v. Murray, 573 N.Y.8.2d 360, 361 (N.Y. Civ. Cr. 1991} {requiring hearing
on motion for appointment of guardian ad [ifem where renant was confined to a mental hospital
and suffering from chronic paranoic schizophrenia and allegedly kept his apartment in a state of
“chaos and fiith” presenting a health hazard); Weingarren v. N.Y., 405 N.Y.8.2d 605; 606-07
(N.Y. Ct. CL 1978) {holding that where litigant “resides in a mental institudon, whether on 2
voluntary basis or pursuant to court commitment, such residence creates a {rebuttable] presump-
tion that the person involved is unable to adequately prosecute or defend his rights,” appoint-
ment of a guardian ad firem is warranted under NUY. C.P.L.R. § 1201). We note that in many
of these cases, the face of the landlord’s pleadings indicates that the tenant is residing in a
residential care facility, which should trigger the plaintiff's and the court’s duty o inquite
whether a guardian ad firem 1s required.

96 N.Y. CPLR. § 1202(2) (2005).

97 N.Y. C.RLR. § 1202(b) (2005); see abo Weingarten v, N.Y,, 405 N.Y.8.2d 605, 606-07
(N.Y. Cr. CL 1978) {denying motion for appoinwment of guardian ad firem without prejudice to
genew upon proper papers in accordance with N.Y. C.P.L.R article 12 where plaintff secking
appointment of himself as guardian ad fizem for his sister failed o serve the motion on the sister
pessonally: “In the absence of = judicial declaration of incompetence or other Cours determina-
tion of her mental condition, due process requires that she be given an opportunity to be heard.
It may be that she is capable of prosecuting her rights on her own behalf . . . Menral ailmenss
vary and the legal implications with respect therero vary as well.” {citation omisted)); Parras 710
N.Y.5.2d ar 795 ("When the landiord knows the tenant is living in a nursing home, the tenant
must be served with the peritien and notice of petition at the nursing home in order for rhe
court 1o have jurisdiction over the summary proceeding” and holding that defauic may not be
entered against a tenant who is not so served because “{iln no other way cas we avoid acciden-
tally evicting penple who are temporarily in s hospital, convalescent home or nursing home, or
temporarily living with a relative or fiiend in order 10 recuperate from illness.”),
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inquiry, the content of which is left to each court’s discretion.”® From
the experience of MFY's attorneys, the Housing Court judges are gener-
ally sensitive to the need for the appointment of a guardian ad fitem
once the issue is raised and generally make an appropriate determination
of the necessary inquiry on a case-by-case basis.

Whether an actual hearing is required often depends on the cir-
cumstances. The court is required to hold a hearing if a motion for the
appointment of a guardian ad [item is opposed, or if there exists a ques-
tion of fact about the need for an appointment.® On the other hand,

98 See, e.g, Iz re Foreclosure of Tax Liens by the City of Ithaca, 724 N.Y.8.2d 211, 213
{App. Div. 2001} (holding that the lower court “‘hald} the dury to protect a party incapable of
protecting her own interests, particularly when her home is in controversy,’” and that at a
minimum, the court conduct an “inquiry”) {quoting N.Y. Life Ins. Co. v. V.K., 184 Misc, 2d
727,732 (N.Y. Civ. Cr. 1999)); Parras, 710 N.Y.5.2d ar 798 (N.Y. Civ, Cc. 2000} (dismissing
landlord’s application for a judgment and warrant on defaulr secking elderly tenant’s eviction,
court observed that upon proper service of renewed pesition and notice by landlord to courr that
it might be necessary 1o appoint a guardian ad fitem for the tenant, the courr should then
conduct a “proper inquiry” into the necd for such appeinument in order o protect tenant’s
rights); State v. Kama, 699 N.Y.S.2d 472, 473 (App. Div. 1999} (vacating default judgment
where lower court conducted no “suitable inquiry” into whether a guardian ad fitem should have
been zppointed for defendant}.

99 See, eg, Shad v. Shad, 562 N.Y.5.2d 202, 204 (App. Div. 1950} (holding that a “ques-
tion of face requiring a hearing” was raised where, iz conjuncion with defendant’s motion for
the appoiniment of a puardian ad fitem to represent her, defendant “submitted two letters from
her psychiatrist stating that she has been in psychiatric treatment for 13 years, is under daily
medication, and suffers from meptal iiness that severely impairs her insight and judgment and
causes her to act in a self destructive manner,”); Kushner v. Mellin, 535 N.Y.5.2d 41, 42 {(App.
Div. 1988) (holding that lower court erred “by not conducting a hearing to determine whether
the plaintiff required the appointment of a guardian ad litem”™ where plaindff suffered from
Down’s syndrome and had filed 2 motion to vacare a stpulation of serdemenr execured by
plaintiff’s mother); Palaganas v. D.R.C. Indus., Inc, 407 N.Y.8.2d 170, 171 (App. Div. 1978)
(hearing on appointment of guardian ad fitem required where plaintiffs “questioned] the degree
of defendanz[’s] incapacity” and requested a hearing); Vinokur v. Balzarerd, 403 N.Y.5.2d 316,
310 (App. Div. 1978) (holding that the fower court abused izs discretion in denying, “withaut
{al hearing, {the] motion ro determine defendant’s fitess to zdequately defend hes rights in
“light of the strong allegations of senility presented in the moving affidavits,” because, as a
matter of public policy, a hearing is required under these circumstances); see 2f0 Roe Corp. v.
Doe, N.Y.L.J., Jan. 15, 2003, at 23, (NLY. Civ. Cr. 2003} {reasoning that allegasions that tenant
maintained 2 Collyers apartment necessitated 2 hearing segarding propriety of appointing a
guardian ad fitem for the tenang); Grasso v. Martarazzo, 694 N.Y.S.2d 837, 838 (App. Div.
1999} (requiring a hearing “on the issue of appointment,” where former tenant broughs suit
seeking the appointment of a guardian ad litern and to be restored to possession of his apartment
on the ground that his agreement 1o relinquish the premises was procused under threar by the
landlord); Kaliminian v. Driseoll, N.Y.LJ., July 20, 1992, &t 23, (N.Y. App. Term 1992) {af-
firming pose-trial appointment of guardian ad litem based upon the “uncontroverted hearing
testimony of the tenant’s expert psychiatric witness™); 466 Assocs, 573 N.Y.5.2d ar 364 {finding
that a hearing was required whese landlord’s motion for appointment of guardian wd fiter was



760 CARDOZO PUB. LAW, POLICY ¢ ETHICS ], [Vol. 3:733

when evidence in support of a motion for appointment of a guardian ad
litem is undisputed, particularly compelling, or based on a court’s own
observations, courts may decide to appoint a guardian ad litem on a
motion without a hearing.’™ In either circumstance, there ought to be
at least a minimal showing that an individual is not capable of ade-
quately prosecuting or defending his or her rights in order to grant a
motion for appointment of a guardian ad ftem.'"

accompanied by affidavits of psychiatrist and of neighbor, tenant was confined w2 mental
hospital, apparently suffesing from chronic paranoid schizophrenia, the parties had a history of
contentious litigation, and tenant apposed the appointment through counsel); 83 Bast Assoc., A
Partnership v. Mager, NLY.L.]. Nov. 10, 1992, at 21 (N.Y. App. Term 1992) ("]t was an abuse
of discredion for the {housing] court to have denied, without a hearing, the motion to ascertain
whether a tenant was capable of appreciating or adequately defending her interests in the litiga-
tion.” (citation omitted)).

100 Ser, z.g., Anonymous v. Anooymous, 681 N.Y.5.2d 494 (App. Div. 1998) {affirming
appointment of guardian ad fitem by lower court, based upon that court’s observation of the
defendant and over the defendant’s objection); N.Y. Life Ins. Co. v. V.K., 711 N.Y.8.2d 90, 96
(N.Y. Civ. Cr. 1999} (finding that where Department of Soclal Services moved for appointment
of a guardian ad lizem pursuant to N.Y. CP.L.R. § 1202(2)(2) as “friend” of tenant, the report
of a psychiatrist who conducred one interview with tenant sufficed to establish by a preponder-
ance of the evidence that guardian ad firem should be appointed withour a hearing); Henriquez
v. Cock, N.Y.L.J. Feb. 10, 1992, ac.26 (N.Y. Sup. Ct. 1999) (appointing guardian ad fitem for
plaintiff tenants without hearing where plaintiffs were former psychiatric inpatients who were
placed in housing owned by defendant landlord as part of out-patient placement plans: motion
in support of guardian ad fitem accompanied by affidavits of plaintiffs and cheir case manage-
ment coordinator showing thar plaintiffs undersrood the undeslying issues in case, but needed a
guardian ad lirem to assist in decisionmaking); King’s 28 Assocs.,, 636 N.Y.5.2d at 260 (ap-
pointizg, upoh order to show cause brought by New York Department of Sccial Services and
without a hearing, guardian ad lirem for eldetly and menually ac-risk tenant based upon in-court
observation of tenant by court and its court attorneys, the moving papers, and psychiatric evalu-
ations); Silver & Junder v, Miklos, N.Y.1.J., Aug. 24, 1994, ar 23 (N.Y. Civ. Ct. 1994} (ap-
pointing guardian ad firem without a hearing, based primarily upon a report of a psychiatric
examnination that concluded that tenant was “in need of psychiatric help,” whick was bolsrered
by a lerter fandlord’s agent had written to Protective Services for Aduits thart stared tenant was
“not capable of ratonally making decisions” for himself). See alie Brewster v. John Hancock
Mutual Life Ins. Co., 720 N.Y.5.2d 462, 462 (App. Div. 2001) {ordering, on its own initative,
lower court te appoint a guardian ad firem for plaintff where, during the pendency of defen-
dant’s appeal but before it had been perfected or submitted, counse! for plaindff successfully
moved to be refieved on the ground that “it appears thar Plaintiff has become incompetent to
make decisions regarding her case, or to westify at mial.”); Perrotty v. Shor, N.Y.LJ., Apr. 22,
1999, at 28 (N.Y. App. Term 1999) (finding thar the Housing Court erred in summarily deny-
ing Department of Social Serviee’s post-trial motion for appointment of guardian ad liter in
light of “tenant’s erratic conduct throughout the proceeding and the psychiatric evaluation re-
port detailing her bipolar disorder and associated impaired judgment” and ordered lower court
o make such an appeintment).

191 The question of the standards of proof and persuasion necessary for a showing that a
person is incapable of adequately defending his or her rights is 2n open one. In New York Life
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2. Recommendation

It cannot be over-emphasized that the standard for appointment of
a guardian ad [item is whether or not the person is an “adult incapable
of adequately prosecuting or defending his [or her] rights.”*®? Tt is not a
competency test. MFY attorneys are frequently challenged by judges to
make the case that a client was “incompetent” at the time that, for ex-
ample, he or she failed to appear in court and defaulted, or signed an
improvident stipulation. We recommend that judges set aside the lan-
guage of competence or incompetence and adhere to the language of the
statute.'*® Case law shows that courts have judiciously exercised the
flexibility implicit in CPLR Article 12 to determine when a guardian a4
litem is required. We further recommend that judges continue to exer-

Insurance Co. v. VK, 711 N.Y.8.2d 90, 96 (N.Y. Civ. Cr. 1999}, Judge Billings attempred to
formulace a standard, and determined that a “mere preponderance” of the evidence sufficed in a
case inn which the motion was not opposed by the proposed ward. See abe JeroMe PrINcE,
RICHARDSON O EVIDENCE, § 3-203 (Richard T. Farrell ed., 1995} (clarifying that the prepon-
derance of the evidence is generally the lowest standard for the burden of persuasion in New
York civil cases; the others being "beyond a reasonable doubt” (which rarely applies in civil
cases), and the intermediate “clear and convincing evidence” standard). Ceurts have generally
required that 2 minimal showing of inability ro adequately defend rights is required in support
of a guardian ad lirem motion. See, .z, Wilson Han Assoc, Inc. v. Arther, NY L, July 6,
1999, at 29 (N.Y. App. Term 1999) (affirming the Housing Court’s denial of post-judgment
motion for appoincment of a guardian ad litem where letter of psychologist who evaluated ten-
ant “did not state that tenant was incapable of defending her righes or that appeintmens of a
guardian was needed”); Urban Pachways, Inc. v. Lublin, 642 N.Y.5.2d 26, 26 (App. Div. 1996}
{holding that the lower court properly refused to consider appointing a guardian «d frem for
defendant where defendant “failed ro present evidence tending to show that she was incapable of
either prosecuting or defending her rights, or that plaindfl actively concealed any possible
mental disability with which she might have been afflicted”); I re the Estate of Venezia,
NYLJ, Apr. 2, 2004, ac 37 (Surr. Cr, Kings Cry. 2004) (denying plaintiff's motion for guard-
ian ad litem for defendant based on allegations that defendant lacked mental capacity and had
engaged in unnecessary litigation; court found that although defendant “may be cantankerous
and lirigious, he certainly does not appear to be incompetent or unable to adequately protect his
rights. He has retained counsel, has substantially cooperated with her and has parricipated in
the litigation before this court.”}.
102 NY, CPLR § 1201 (2005).

163 Comperency was the standard under the former conservator and commitree statutes. See,
e.g, NY. Cvic PracTicE AcT § 207 (2005). See ado N.Y. Menrar Hyc, Law art. 77 — 78
(repealed 1992). Article 81 of the Mental Hygiene Law, which replaced the conservator and
committee statutes, no longer uses a competency standard; nor is a determination of incompe-
tency required for appointment of a guardian ad fifem under the language of the guardian ad
fitem starute, See alio NY. Muwrar Hve, Law are. 81 (20055 N.Y. C.P.L.R. § 1201 {2005).
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cise this fexibility and that they apply the low “mere preponderance™®
threshold for an evidentiary showing if the motion is contested.

C.  The Obligations Of The Guardian Ad litem And The Court After
Appointment Of The Guardian Ad Litem

New York jurisprudence has long been clear chat the powers of a
guardian ad litem are limited by law and the instructions of the court by
which he or she is appointed.’® Guardians ad litem are officers of the
court and should be guided by the court in their actions.’® MFY attor-
neys have heard references during court appearances, and have seen ref-
erences in training materials for guardians ad litem, to the concept of
“stepping into the shoes” of wards. An electronic search of reported
cases in New York State does not provide guidance as to the content of
this phrase. The only case found that mentions the phrase is fennie
Realty Corp. v. Sandberg, where movant argued the guardian ad litem
would “stand in the shoes of the respondent.”™ It is likely that the
concept has evolved as a shorthand reference for the ser of obligations
and tasks that a guardian ad fitem undertakes in exercising his or her
duties with respect to the ward, as overseen by the court. The few re-
ported cases thar allude to the duties of a guardian ad lirem indicate that
courts may require guardians ad litem to investigate the underlying
causes of action, the bases for defenses that may be asserted by the ward,
and the ward’s capacity to protect his or her own rights in the litiga-
tion.'®® In the experience of MFEY attorneys, guardians ad firem have

104 Ser supme note 101, for a discussion of the standards of proof and persuasion courts bave
applied to determine whether a person is incapable of adequately defending his or her rights,

105 Honadle v. Statford, 193 N.E. 172, 173 (IN.Y, 1934) {"A guardian ad firem is an: officer of
the court, and his powers and duties are strictly limited by law”); Lee v. Gucker,186 N.Y.5.2d
700, 702 (N.Y. Sup. Ct. 1959} (“The court has power to remove or revake the authority of 2
guardian ad litern at its discretion and it is its duty to do so where it is necessary and in order to
progect the interests” of the ward (in this case an infant}.}.

106 Honadle, 193 N.E. at 173 (holding that a guardiar ad fitem “can only act in accordance
with the instructions of the court and within the law under which appointed.”).

107 NY.L.J., July 21, 1993, ar 23 (Bx. Civ. Ct. 1993).

108 See, e, Silver & Junder v. Miklos, NY.L.J., Aug. 24, 1994, at 23 (N.Y. Civ. Ct. 1994)
(disecting guardian ad litem, upon appointment, to investigate facts and circumstances underly-
ing claim of plaintiff landlord against defendant tenant, tenant’s defense, renant’s capacity to
contest landlord’s claim and represent herself in the proceeding, and directing guardian ad fizem
to repost to the court and the parties in writing); 466 Assoc., 573 N.Y.S.2d 360, 364 (N.Y. Civ.
Cr. 1991) (finding that in holdover case based on allegations of nuisance, “[wlhile it may not be
the functon of a guardian a4 fizem 10 oversee a tenant’s affairs long-term and o assist in making
financial decisions, etc., as a conservator or commirtee would be empowered to do in a proper
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assisted wards in, inter alia: applying for welfare assistance; applying for
assistance with rent arrears either through the public assistance office or
through advocacy with charities; applying for SSI or SSD benefits; mak-
ing arrangements for financial management assistance or heavy-duty
house cleaning services by Adult Protective Services; making appoint-
ments with mental health professionals; re-certifying for housing subsi-
dies; and challenging lapsed housing subsidies.

The court has a continuing obligation to oversee the actions of a
guardian ad litem.*® However, it is not clear from the sparse case law
what the parameters of the court’s oversight are. Although a number of
courts require guardians ad fitem, once appointed, to make interim or
final reports or recommendations to the court, there is little authoriry
whether those reports or recommendations are tequired to be in writing,
Nor is it clear whether, upon receipt of a report or recommendations,
the judge must make findings of fact and conclusions of law before ac-
cepting or rejecting the views of the guardian ad /fitem.'?

With respect to the guardian ad litem's refationship to the ward,
wards may disagree with a guardian ad litem’s recommendations, even
to the extent of obtaining separate counsel and being heard separately by

case, that does not diminish the necessity of such a guardian ad fitem in assisting the court,
where the situation requires it, to ascertain whether such tenant adequately undersrands the
ciscumstances surrounding the pending litigation and the consequences thar may flow from it.™).

109 Pomeroy Ce. v. Thompsen, N.Y.L.J., Sept. 18, 2002, at 20 (N.Y: Civ. Ct. 2002); affd, 5
Misc.3d 51 (IN.Y. App. Tertn 2004} (holding that “the utter failure of the fguardian ad litem) as
well as various City agencies to advocare for and protect the interests of the respondent in this
{nonpayment] proceeding” led to issuance of warrant of eviction. The court vacated the warrant
and sua sponze discharged guardian ad firem, noting that it “has a continuing obligation to ensure
that tespondent’s rights are adequarely protected and, in furtherance of thar ebiigation, remaved
the {guardian a litesn] and appointed a new [guardian ad lirem].”), _

110 Feliciano v. Nielsen, 736 N.Y.S.2d 510 {(App. Div. 2002), is one of the few cases to address
this issue. In this case, the Third Department rejected the defendant’s argument, made by her
counsel in a child custody case, that her guardian ad litem did not have the authority to resolve
the dispue by stipulation and that the court was required to conduct a full fact-finding hearing,
unless it satisfied iwself after conversations with the “incompetent” defendant that she accepted
the agreement. fi at 512, The Third Department stated that a hearing was not required where
the guardian ad fitem “articulated” 1o the court his belief thar the settlement was in his client’s
bese interest, even though she disagreed with it. /4,
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the court.’!! Courts are divided, however, over whether the guardian ad
litern must accede to the ward’s personal preferences.'*?

On the other hand, it is wrong for the Housing Court to permit
guardians ad lizem cither (1) to “accept” a settlement on a ward’s behalf,
or (2) to “enter into stipulations of settlement” that compromise a
ward’s property rights {e.g., stipulations that a warrant of eviction may
be issued or executed upon a defendant ward’s default, or settlements
agreeing to the surrender of a ward’s apartment), because the guardian
ad litem’s authority is limited te recommending a resolution to the
court, which the court is obligated to confirm, modify, or reject, as the
court determines is appropriate. Under CPLR § 1207, the governing
authority to settle cases, the only representatives authorized to settle
cases are: a committee for individuals judicially declared to be incompe-
tent, a conservator of the property of a conservatee, or a guardian ap-
pointed pursuant to Mental Hygiene Law Article 81."'% The legislarure
specifically excluded guardians ad lirem from the representatives author-
ized to settle cases.''*

D.  Recommendation

Based on statutes and case law, we recommend that the Housing
Court monitor more closely any seetlement proposals made by guardians
ad litem to ensure that they do not act outside the scope of their author-
ity. Explanations by guardians a4 litem of the actions they have taken to

111 Jy re the Estate of Venezia, N.Y.L.J., Apr. 2, 2004, at 37 (Surr. Cr. Kings Cry. 2004}
{denying plaintiff's motion for guardian a4 firem on the grounds that the guardian would pre-
vent defendant from engaging in allegedly vexatdous litigation because “iejven if the courr were
to appoint a guardian ad litem for [defendant], he would sdll be able to retain his own counsel
and engage in litigation.”).

112 Compare Marzer of Aho, 347 N.E.2d 647, 651 (N.Y. 1976) (stating in dicta that a puard-
ian ad fitem may take the wishes of z ward into account in determining the best interests of the
ward, but it is the determination of the guardian ad feem that will prevaily; Feliciane, 736
IN.Y.5.2d ac 510 {upholding lowes court’s approval of a setdement recommended by guardian ad
litem bur opposed by ward); New York Life Ins. Co. v, V.K,, 711 N.Y.5.2d at 95 (stating in
dicta that guardian ad fiters, after assessing a ward’s best interests, may act to advance those
interests, even if they are contrary to the ward’s wishes, and maintain a position adverse to the
ward), with In re Estate of Bernice B., 672 N.Y.5.2d 994, 997 (Sur. Cr. N.Y. 1998) (interpres-
ing provisions of the Surregate’s Court Procedure Act to hold that “a [guardian ad fitem) cannot
bind her adulr ward to 2 serdement of which the ward disapproves unless the ward’s incapacity
to participate in the lidgation {or in its settlement) has been established under the special proce-
dural safeguards afforded by the {Mental Hygiene Law].”}.

1132 NY. Menran Hya, Law art. 81 (1993} (replacing New York's commitiee and conserva-
torship laws).

114 NY. CPLR. § 1207 (2005).
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assist their wards in participating in the defense of the proceedings and
explanations of why a particular course of action or settlement is recom-
mended should be in writing or at least made on the record in, for
example, the form of an allocution.

The court must then determine whether additional protections
may be needed for the ward. If a settlement does not compromise a
ward’s property rights (e.g., if there is no provision that a default will
result in the issuance or execution of a warrant of eviction, or that a
property right will be surrendered), then the court may determine that a
settlement is appropriate without further action to protect the ward, and
the court—not the guardian ad lifem—may approve the settlement.
On the other hand, if the ward’s property rights are implicated (e.g., if
the settlement provides for a warrant or surrender), the court must make
an initial determination whether it can approve the settlement. The
court should conduct a full inquiry of the litigant and the guardian ad
litem concerning the bases for the terms of the sertlement and the liti-
gant's understanding of the settlement. Depending on the level of inca-
pacity of the litigant, the court may decide that the case requires a
Supreme Court determination of whether an Article 81 guardian should
be appointed before a settlement is approved that relinquishes the liti-
gant's property rights. If the litigant has a higher level of capacity, the
court may determine that the settlement terms are appropriate and ap-
prove the settlement as recommended by the guardian ad litem. The
responsibility for making what may be a delicate and complex determi-
nation, on a case-by-case basis, resides with the court as it exercises its
authority to approve settlements.

Further, guardians ad litem must be informed at the outset of their
appointment about their responsibilities to their wards and to the court,
including the court’s expectation to receive interim and final reports of
the guardian ad litems’ recommendations. It should be made clear that
guardians ad litem may not settle cases—they may only recommend set-
tlements. Where a setddement provides for the relinquishment of a prop-
erty right, the guardian ad litem may further recommend the
appointment of an Article 81 guardian to make that decision.
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I, RECOMMENDATIONS TO BRING THE Housing COURT iNTO
ComrLiaNCE Wit THE ADA AND TO BETTER PROTECT
THE RIGHTS OF LITIGANTS WITH
DivinisHED CAPACITY

As recently illustrated in the United States Supreme Court’s decision
in Tennessee v. Lane,''® federal law has evolved in response to changing
societal norms with regard to standards of equal access and protection of
the rights of people with disabilities. To ensure it complies with this
mandate, the Housing Court needs to adopt new procedures, including:
(1) methods of identifying people who need accommodations; (2) a
clear and simple method for litigants to request accommeodations; (3)
educarion of judges and court personnel to assist litigants with requests
for accommodations or to offer accommodations as appropriate; (4} a
well-defined procedure by which the court will evaluate requests for ac-
commeodations, and approve or deny them in a dmely fashion; and (5)
an appeal and/or grievance procedure for denials. Because little infor-
mation exists about what accommodations improve access to courts for
people with mental disabilities, we make general recommendations
based on our experience at MFY that could assist the Housing Court in
meeting its obligations. The actual development of appropriate accom-
modations should involve collaboration among judges, lawyers, mental
health professionals, people with mental disabilites, and court
personnel. !¢

115 Tennessee v. Lane, 124 5.Ce. 1978 (2004).

116 To illustrate the range of disabilities and how the symptoms are exhibited, we have com-
piled twe composite case examples based upon MFY’s extensive experience with clients with
diminished' capacigy

Example 1: Mr. G suffers from Major Depression. He owes rent and his landlord has
started a procecding in the Housing Court to evict him. On the day of the first court
appearance, the symptoms of Mr, G’s depression do not manifesc themselves in the
courtroom. He appears coherenst, is well dressed and understands what is transpiring,
He tells the courr that he will ge to the local welfaze office ro apply for assistance in
order to pay his back rent (which he does not have) and he agrees w retwn in two
weeks, the next date designated by the court to appear, Instead, Mr. G puts the
papers in his coat pocket, goes home, and spends the rest of the day watching TV and
sleeping — just as he spends every day—due to his illness. The fatigue related to his
depression paralyzes him, and profound feelings of worthlessness along with recurrent
thoughts of death and suicide render him unable to do anything buc languish at
home. He does not go o the welfare office and he does not retuen to court on the
designated date. It is only when Mr. G sees 2 marshal’s notice of eviction on his door,
that he musters the will to go back to court and learns that a final judgment was
issued authorizing his eviction when he failed o return to court as instructed.
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A, Recommendation 1: Litigants With Diminished Capacity Should Be
Identified Early In The Process

The Housing Court needs to create a system that includes various
approaches to identifying litigants with -diminished capacity who may
need a guardian ad litem to assist in defending a proceeding and/or who
may need accommodations from the court during the course of the pro-
ceeding. This system would ensure litigants with diminished capacity
equal access to court proceedings and a meaningful opportunity to be
heard. The following are some suggestions to assist the court in better
identifying litigants with diminished capacity.

1. Training for Judges, Clerks, and the Housing Court Staff

While the New York City Housing Court system cusrently has a
training program to instruct clerks on how they can appropriately assist
pro se tenants,’'” additional training is needed for all court personnel in
areas concerning the different forms of mental illness, how these ill-
nesses exhibit themselves, the capabilities of persons with various disabil-
ities, and how these capabilities vary from day to day. This will assist
court personnel in the fundamental first step of understanding disabili-

Example 2: Ms. § suffers from Paranoid Schizophrenia. She has nor takes her medi-
carion for a few months because she lost her Medicaid card. Her landlord has sued
hez. claiming that she is a nuisance. This is the second nuisance proceeding thar the
landlord has brought against Ms. S. In the last proceeding, a guardian ad fitem was
appointed. When she goes to court for the first hearing date, she is late, and cannot
sit down for long. She goes in and out of the courtroom, shaking her head and
talking to herself. After an hour, her case is called. She is now very agitated and
refuses to make eye conract with her landlerd. The judge asks if she has read the
nuisance allegations in the landlerd’s pedition. (The petition alleges that she vells.in
the hallways of the building, calls the police on her neighbors, and plays loud music ac
all hours of the night.) She says that the landlord is trying to kill her and that her
neighbors are working with the landlord te do so. The judge asks if she admits the
allegations or denies them, and she answers thar she really needs te get going because
she’s very busy, The judge tells her to rerurn for wial in two weeks. As a vesult of the
lack of medication for the past few months—z face she is unlikely to bring to the
court’s attention—Ms. § is experienciag “confused thoughts™ in the dlinical sense; she
cannot rationally respond 1o the allegations nor respond to the court. She is likely
experiencing thoughts rapidly racing through her mind, none of which are connecred
each other and thinks that everyone is “out to get her.” On the trial date, Ms. §
returns to court and sits through the trial, alternating berween making obscene com-
ments and yelling at the judge,
117 New Yorg STaTE UnNIFED COURT SYSTEM, PACILITATING ACCESS TRAINING MANUAL,
REFERENCE MANUAL, available ar hup:/[www.courts.state,ny.usfip/justiceiniviacives/pdfs/FATP
Voll.pdf (Jast visited Apr. 19, 2605},
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ties and other causes of diminished capacity, and will likely assist the
court in identifying litigants with diminished capacity.

2. Use of Appropriate Computer Technology to Cross-Reference
Prior Court Appointment of Guardians Ad Litem and the
Records of Adult Protective Services
About Litigants at Risk.

Housing Court cletks should, upon filing of a new case, routinely
check the computer link-up system between the Housing Court and
Adutt Protective Services."'® This cross-referencing of information will
immediately identify litigants who have been known to be at risk in the
past and will facilitate intervention early in the proceeding, if still
necessary.

3. Disclosure by Landlords and Their Counsel at the
Commencement of a Proceeding, or as Soon as They
Become Aware of it, of Information They Have
About The Possible Diminished
Capacity of a Litigant

This may be accomplished by amending the authorized form for
the notice commencing the Housing Court proceeding to include a
checkbox next to an appropriate statement, such as: “Petitioner believes
or has reason to believe that the Respondent may be a person with di-
minished capacity such that he or she may need assistance in adequately
defending his or her rights. Failure to disclose information on dimin-
ished capacity may be good cause to reopen a case.”

4. Adequate Notice to Litgants of Their Right to Request an
Accommodation Under the ADA

Federal regulations require the Housing Court to give adequate no-
tice of how the ADA applies to court proceedings.’® Although the

118 We understand that access to Adult Protective Services’ database will shortly be available
to the Housing Coure.

119 28 C.FR. §35.106 (2004). The Housing Court’s current method for requesting an
accommodarion may be insufficient for people with diminished capacity. Currently, each court
has an ADA coordinator, or “liaison,” whose duties include facilitating rei;uests for accommoda-
tions. The liaison cannot deny a request. If the accommodarion requested seems to present an
undue burden to the court, the Haison presents it to the Chief Clerk who, along with the Office
of Court Administration’s Director of Operations, determines if the tequested accommodation
or an alternative may be granted. See New Yorx State Unipen Courr Svsrem, ADA Fre.
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Housing Court has posted notices, they contain only a general state-
ment that the ADA requires the court to provide accommodations. For
example, the notice currendy in place at the Manhattan Housing Court
states that “If you need an accommodation, please ask a court officer to
direct you to the Chief Clerk’s office for assistance.” Someone with a
mental disability may not understand that this applies to them. In addi-
tion, the posters generally include only icons associated with physical
disabilities. The Manhattan Housing Court notice illustrates the point:
the notice includes four symbols — a person with a cane, the famous
wheelchair symbol, a pair of hands (presumably indicating the availabil-
ity of sign language) and an ear with a bar over it (presumably indicating
the availability of other services for the deaf) — all of which are related
to physical disabilities. A more appropriate notice might read, “If you
have a physical or mental disability, you may ask the judge or a clerk to
assist you during your case. For example, you may need a quiet room to
wait in, an afternoon appoinument, help filling out paperwork, or a re-
ferral to Adule Protective Services.” Such notices should be posted
prominently on every floor of the court, included on post cards sent by
the Housing Court clerk’s office, available as handouts in the clerk’s
office, and made as announcements in the Housing Court courtrooms.

B.  Recommendation 2: Once Litigants With Diminished Capacity Are
Identified, A Variety Of Accommodations
Should Be Made Available

The challenge of accommodating litigants with disabilities does
not end once a litigant has been identified, or has self-identified, as be-
ing of diminished capacity.”” The Department of Justice (DOJ) Regu-
lations implementing Title II of the ADA require public entities to
furnish appropriate auxiliary aids and services in order to provide people
with disabilities equal opportunities and to give primary consideration
to the aid or service requested by the person with a disability.’! There
is no one accommodation that meets the needs of all litigants with disa-

QUENTLY ASKED QUESTIONS, available at hrop:/fwww.nycousts.goviaccessibilityfindex.sheml
(last vistted Apr. 19, 2005).

129 When a Hitigant self-identifies and requests an accommodation, the criteria for granting or
denying a requested accommodation needs to be clear and simple. Because the court’s goal is to
be more accessible, a ferrer from a doctor, therapist, social worker, or other treatment provider
should be sufficient proof that & person qualifies as disabled under the ADA. There shauld be
the right to appeal to an administrative judge from any denial of a requiested accommodation.

121 28 CER. § 35.160 (2005} '
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bilities. ‘There must be a variety of accommodations and flexibility on
the part of the court to weave a better safety net for these litigants.
Furthermore, the question of what aids and services are helpful for peo-
ple with mental disabilities is largely unexplored and must also be the
subject of discussion among judges, lawyers, mental health professionals,
people with disabilities, and court personnel.'**

The following is a preliminary list of suggestions intended as a
starting point for discussion:
1. Prominent signage throughout the Housing Court informing liti-
gants of their rights to request an accommodation. Presendy, the
signage in the Housing Court is neither prominently displayed nor ex-
 plicit that the right to request an accommodation applies to persons
with mental disabilities.
2. A quiet waiting room. This accommodation would assist litigants
for whom the sometimes chaotic and noisy environment of the Housing
Court exacerbates the symptoms of mental illness and the stressors con-
tributing to de-compensation.
3. An afternoon calendar. The elderly and people with disabilities
often take medication that has the side effect of making it difficult to
wake up or be coherent early in the day. Sometimes, they are unable to
come to court for the morning calendar, or come late, and find they
have already been defaulted. An afterncon calendar would alleviate
some of these problems. '
4. Calling the case of a litigant identified as having diminished capac-
ity first. This would be helpful for people for whom the Housing Court
environment and long waiting time for cases may cause further agiration
and confusion.

122 An interessing development in the courts and mental health arena is the proliferation of
mental healch parts in criminal courts natenwide. Take, for example, the Brooklyn Mental
Health Court. A joint project of the New York Srate Unified Court System, the Center fos
Court Innovation, and the New York State Office of Mental Health, it addresses both the treat-
ment needs of defendants with mental illness and the public safery concerns of the cemmunity,
by linking defendants with serious and pessistent mental illness (such as schizophrenia and bipo-
lar disorder) to mental health treatment as an alrernative to incarceration. See BroOOKivM
Mzrar Heatree Court, FACT SHERT, available ar hup:/lvww courtinnovation.org {last vis-
ited Dec. 7, 2004}. Two of this acricle’s authors atrended a sessioh of the court on the morning
of September 14, 2004, and believe there are useful lessons to be learned from the model rhat
can be applied in the Housing Court. MFY is considering the legal and social implication of
such a part and whether such a part could serve as a further accommodation to disabled lirigants
in the Housing Court.
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5. Telephone or video appearances and testimony; in-home hearings.
This accommodation would assist individuals who are unable to come
to court due to disabilities such as agoraphobia, claustrophobia, or age-
related infirmities. ' _ _

6. Special clerks trained to assist litigants with diminished capacity to
formulare accommodations and to assist in accessing social and legal
services.

7. On-site support services. The Housing Court should have adequate
referrals to legal and social services for disabled litigants, including
mental health services. This accommedation would provide access to
assistance with applicatdons {e.g., for rent arrears from welfare or for
cleaning services from Adult Protective Services in Collyers cases where
it is alleged the tenant is hoarding), as well as address any underlying
clinical issue that may be the cause of the behavior putting the tenant at
risk of being evicted.

C. Recommendation 3: Provide Counsel For All Housing Court
Litigants With Diminished Capacity

The appointment of a guardian ad lizem and the provision of the
types of accommodations suggested herein, are not, in and of them-
selves, sufticient protections of the rights of litigants with diminished
capacity. Those litigants must also have an attorney to prosecute or
defend their cases. Even when the guardian ad litem is a lawyer, he or
she cannot take on the dual role of acting as both guardian ad fitem and
legal counsel. Guardians ad litem and counsel for defendants perform
different roles. The guardian ad litem is an officer of the court whose
role is to protect the interests of the ward and report to the court. The
attorney, while an officer of the court as well, must be a zealous advocate
for the client in an adversarial process. The two roles are distince, as are
the obligations. '

Government-funded counsel for litigants with disabilities who can-
not afford an attorney should be a right under the ADA. The thirty
years since the establishment of the Housing Court have made clear that
without counsel, pro se litigants are at a significane disadvantage in pro-
ceedings that may result in the loss of a home, and the traumatic chain
effect on the litigant’s family, access to education, employment, and
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participation in civil society and political life."” These disadvantages
are heightened for people with diminished capacity.

Although the First Department held that there is no general right
to counsel in the Housing Court,'* recent scholarship indicates that
Tide IT of the ADA could provide the basis for a right to counsel for
disabled litigants.’® There is a sound argument to be made that just as
a deaf person needs a sign language interpreter to access the justice sys-
tem, or a wheelchair-bound person needs a ramp to enter the court-
house, a person of diminished capacity needs the assistance of an
attorney to interpret the court system and to accommodate entry, in the
theoretical sense, to the courthouse.

CONCLUSION

In the Housing Court proceedings where cases move quickly and
the laws involved are a byzantine web of overlapping provisions, the
rights of litigants with diminished capacity are easily rampled. On this
Thirtieth Anniversary of the Housing Court, we call upon the justice
community to renew its commitment to the rigorous protection of liti-
gants with diminished capacity. This is a historic moment in the devel-
opment of disability law in which New York courts could take the lead
with berter implementation of New York’s guardian ad fitem statute and
better provision of accommodations pursuant to the Americans with
Disabilities Act, including establishing a right to counsel for person with
diminished capacity.

123 Paris R. Baldacci, Assuring Access to_fustice: The Role of the Judge in Assisting Pro Se Litigants
in Litigating Their Cases in' New York Citys Housing Cowrt, 3 Carbozo Pus. L, Por'y &
Erwics 1. 659 {2006); Andrew Scherer, Why Peaple Who Face Losing Their Homes in.Lfgm!'
Procesdings Must Have a Right to be Represented by Counsel, 3 Carvoze Pus. L., Pou'y &
Ernics §. 699 (2006). .

124 Dgnaldson v. State, 348 N.Y.5.2d 676 (App. Div. 1989).

125 See Lisa Brodof et al., Access 1o fustice: A Call For A Civil Gideon: The ADA: One Aventse
to Appointed Counsel Before a Civil Gideon, 2 SEATTLE ]. Soc. Just. 609 (2004).



